United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






No. 10,952 

BRIEF FOR APPELLANTS AND JOINT APPENDIX 


at Apppalfi 


Smtpit 


Fob the District of Columbia Cibcuit 


Colonial Investment Company, et al, AppeJlcmts^ 


Donald J. Wilkins, et al. 


Appeal from the United States District Court 
for the District of Columbia 

United Stabs Court of Appeals 

For ike . - 

Dieirtet of Columbia. Circuit 

m£J APR 25 1951 

Jt),}£utedc Jry Investment Building 
\T^ • 1511K Street, N. W. 

CLERK Washington 5, D. C. 

Attorney for Appellants 












The question is whether in the sale of a dwelling house 
under construction, where the vendor makes a statement 
that a sewage, disposal system known as a septic tank 
will be installed in a workmanlike manner, will consist of 
good materials and will properly function, the remedy of 
the vendee, upon discovering that the system does not 
function, is rescission of the contract; if that is the rem¬ 
edy, whether vendee is barred by laches in the circum¬ 
stances of this case and also, what is the proper measure 
of damages or restitution. 
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of Appeals 


Appeal from the United States District Court 
for the District of Cohnhhia 


The jurisdiction of this court to entertain this appeal 
is found in the Act of June 5, 1948, Chap. 646, 62 Stat 
929,28 U. S. C. A. sec. 129L 
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STATEMENT OF THE CASE 

The appellees, as plaintiffs below, brought an action 
against the defendants jointly for rescission of a con¬ 
tract of sale of a dwelling. They also prayed for the 
recovery of the purchase money and damages. Actually, 
they charged the representation was made that the pro¬ 
posed dwelling, then in the process of construction, would 
be completed in a first class and workmanlike manner and 
fit for human occupancy. Specifically, the charge is that 
the defendants installed a septic tank system, knowing 
that the soil upon which the dwelling rested lacked suffi¬ 
cient percolation qualities to properly and adequately lend 
itself to the installation of such a system (JA 2-6). By 
their answer, the defendants denied that the representa¬ 
tions were made as alleged, and further defended on the 
ground that the dwelling was erected and constructed in a 
first-class and workmanlike manner and that the septic 
tank system installed operated properly and adequately 
and in a normal and proper manner under all conditions 
(JA 6-9). Trial was by the Court without a jury, at the 
conclusion of which the Court made findings of fact and 
conclusions of law (JA 9-13). Judgment was thereupon 
entered that the plaintiffs recover the sum of $14,383.38, 
upon the payment of which they were required to recon- 
vev the real estate to the defendants (JA 18-19). From 
this judgment the defendants appealed. (JA 19). 

The contract of sale is dated Nov. 1, 1947, (plaintiffs’ 
Exhibit 5) (JA 243-248). Plaintiffs purchased following 
an inspection of a model house shown to them by the 
defendants’ agent (JA 66). The fact that the proposed 
house was to be served by a septic tank system was dis¬ 
closed by the salesman who advised the plaintiffs, that it 
would be constructed of the finest materials and the best 
workmanship and would be a system sufficient in size to 
be adequate for the proposed dwelling. However, the 
plaintiffs knew that the nature of the soil had a certain 







bearing on this type of system/ (JA -68)/ In fact, any 
difficulties with soil in that particular location was n>t 
discussed (JA 68). The plaintiffs signed the contract 
November 1, 1947 (JA 69), (plaintiffs’ Exhibit 5,) and 
also paid for certain extra work (JA 68-69). The occu¬ 
pancy began February 26, 1948 (JA 71). 

Two weeks after occupancy, plaintiffs experienced 
trouble with toilets and reported it to the defendant (JA 
75). The situation worsened another, two weeks after 
moving in (JA 76). Plaintiffs troubles with the system 
continued over a period of time and reports were made 
to the employees of defendants from time to time (JA 
77-89). Plaintiffs were assured that something would be 
done about it, the assurance coming from defendants 
(JA 82-83). 

Plaintiffs at all times insisted they were advised by the 
agent and also by the general sales manager of the de¬ 
fendant that the septic tank would be constructed of the 
best materials, include the best workmanship and that the 
tank would operate or something would be done to cor¬ 
rect the condition (JA 118). 

It is without dispute that the plaintiffs were fully ad¬ 
vised as to the septic tank and sewage disposal system, 
before they purchased the property (JA 136). It is also 
without dispute that the assurances were made by the de¬ 
fendants that if anything went wrong it would be cor¬ 
rected (JA 142). 

r 

Over the objection of the defendant (JA 19-20), a wit¬ 
ness for the plaintiff was permitted to testify that a sur¬ 
vey was made on October 27, 1948 (JA 21) of the terri¬ 
tory including the plaintiffs’ property (JA 21) and the 
witness was permitted to testify as to the result of the 
survey (JA 22). This testimony included a recitation of 
the condition of the soil and its unsuitability for the sep¬ 
tic tank operation (JA 22-23). 
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Tests were made by digging holes (JA 24) and the 
witness was permitted to describe the result of the test 
and the conditions of other lots in the vicinity, including 
the plaintiffs’ (JA 26). This was permitted over objec¬ 
tion of the defendant (JA 28-29). Witness was also per¬ 
mitted to testify as to his recommendations for the estab¬ 
lishment of a sewer (JA 29) the reading of reports made 
some time, in some cases, two years after the purchase of 
this property (JA 29). But it was without dispute that 
the authorities of Fairfax County on October 20, 1947, 
issued a permit for the installation of the tank involved 
in this case (JA 37-39). 

There was also testimony, offered by the plaintiffs, by 
a civil engineer (JA 52, 53, 93), over objections of de¬ 
fendants, (JA 53) of a survey made some time after the 
contract had been entered into for the purpose of the in¬ 
stallation of a proposed sewage system, and the witness 
was permitted to testify as to the results of the survey 
and the cost of remedying the situation (JA 56, 57). 

Plaintiffs did not actually discover the condition of the 
soil until December, 1948, and according to a test he 
himself made in June, 1949. Plaintiff had received cer¬ 
tain information from the county sanitary engineer in the 
spring of 1949 (JA 114-115). Plaintiffs made various 
efforts to have the conditions corrected (JA 110) and 
pursuant to this met with representatives of the defend¬ 
ant and the county authorities (JA 111) and also had 
some transactions with the citizens association in the vi¬ 
cinity. This testimony was permitted over the objection 
of the defendants (JA 100,107). Suit was filed February 
27,1950 (JA 2). 

The actual conditions existing at the property were de¬ 
scribed by one of the plaintiffs’ witnesses, who had vis¬ 
ited the property about two weeks prior to the trial; all 
he saw was a wet spot (JA 123). According to the de¬ 
fendants ’ witness, a man who had been in the business 
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Many of these items were installed immediately follow¬ 
ing occupancy and continuing on to December, 1949 (JA 

129) . There was no testimony that any of the items (JA 

130) , such as plants, seeds, bulbs, etc., or labor (JA 131) 
enhanced the value of the property. The items allowed 
by the court are shown annexed to the findings of fact 
and the judgment (JA 14-17). 

The allowance for the fair and reasonable rental value 
of the property for the period February 26, 1948 to No¬ 
vember 26, 1950, is $2,475.00 which is computed at the 
rate of $75. per month (JA 13, 242). 

There was evidence of the fair market value of Lot 27, 
(JA 163) over which the plaintiffs had extended their 
sewage system (JA 124), but the Court declined to make 
allowance for this use (JA 242-243). 

STATEMENT OF POINTS ON APPEAL 

1. Vendees are not entitled to equitable relief by way 
of rescission because of the absence here of any fraud 
or misrepresentation of a material fact made before the 
contract was signed. 

2. Vendees have elected to ratify the contract of sale 
by their laches and are thus precluded from the equitable 
remedy of rescission. 

3. Evidence of events subsequent to the contract are 
inadmissible against the vendors, since the alleged fraud 
and misrepresentation are said to be inducements. 

4. Cost of permanent improvements to a successful 
vendee in rescission, are allowable only if they enhance 
the value of the land.' 

5. Equity requires that the vendor be made whole in 
rescission, and this demands allowance of interest on 
rents. 




1. The plaintiffs, having been induced to enter into a 
contract, consideration must be given to the inducements. 
Here it was guaranteed that the septic tank would be 
properly constructed, of good materials and would prop¬ 
erly function. This is not statement of a present mate¬ 
rial fact, and whatever may be the remedy of the vendees, 
it is not rescission. 

2. If plaintiffs are entitled to rescission, an equitable 
remedy, they are required to act promptly so that restora¬ 
tion will leave both parties in their original position; a 
delay upon the part of the vendees which makes this im¬ 
possible, bars their remedy. 

3. Evidence of events subsequent to the contract is 
inadmissible against the defendants, since the alleged 
fraud and misrepresentations are said to be inducements. 
Moreover, these events do not relate back to bind the 
defendants since there is no showing that the result of 
soil tests—indeed none were made prior to construction— 
were brought to the attention of the defendants. 

4. The cost of permanent improvements allowed to the 
vendee, are improper since there is no competent evidence 
that they enhanced the value of the land. This is another 
factor in rescission tending to do equity to both vendor 
and vendee. Also, most of the improvements were made 
after discovery of the facts upon which vendees relied for 
relief. 

5. The vendor is entitled to interest on rents allowed 
to him for the fair and reasonable value of the use. This 
is only consonant with equity which is the remedy given 
in this case. 
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ARGUMENT 

1. The Fraud and Misrepresentation, to Entitle P la i nt i ff s 
to Rescission, Must be of a Material Fact and Made 
Before the Contract is Signed. 

Equity grants relief to a party by way of rescission, 
that is it entitles him to avoid the contract, only by rea¬ 
son of fraud and misrepresentation. Plaintiffs having se¬ 
cured that type of relief, this inquiry is directed to that 
phase of the case only. 

Since a party has been induced to enter into a contract 
by reason of the fraud and misrepresentation, the inquiry 
must be directed to the events preceding the signing of 
the contract. 

The model house was inspected October 1947 (JA 66). 
The contract was signed November 1, 1947 (JA 243-248). 
The dwelling subsequently purchased, was also inspected, 
but it had not yet been completed (JA 66). There is no 
question that the house was to be served by a septic tank 
system and that this fact was not withheld (JA 68-69). 
There is also no question that the defendants ’ agent guar¬ 
anteed the best of workmanship, materials and operation 
(JA 68) but this is not the representation of a material 
fact. It is also without dispute that the defendants in¬ 
stalled the sewage disposal system after having secured 
permission from County Health Authorities and following 
due inspection by their inspectors (JA 145-146), so that 
here there is no room to impute fraud to the defendants. 

Whatever remedy plaintiffs may have by reason of the 
defendants’ salesman’s assurance as to the future con¬ 
struction of the septic tank and its ability to function, it 
does not lay the basis for rescission of the contract, and 
that is the type of relief plaintiffs have secured in this 
action. Kellam v. Frischkorn, 219 NW 658, 242 MiVh. 572. 



2. If One Seeking Rescission on Aceomrt of Fraud, Does 
Not Act Promptly Upon Discovering the Fraud, He 
Is Deemed to Have Ratified the Contract and His 
Equitable Remedy is Barred. 

The role requiring the plaintiff to act promptly upon 
discovering the fraud, is founded in reason and equity. 
Since the Court is to place the parties in their original 
positions, this may not be possible if the plaintiff has 
permitted time to change the position of the other. As 
an example of this is the depreciation of property if that 
is to be restored; the accrual of interest on a mortgage 
debt where the wrongdoer derives no benefit from this 
payment, and in these days of constant and drastic eco¬ 
nomic changes, there are many other factors to be con¬ 
sidered. 

Plaintiffs did not act promptly, if as they allege, they 
were induced to contract upon a misrepresentation of fact 
Occupancy of the property commenced February 26, 1948 
(JA 71). Defective operation of the septic tank system 
was disclosed two weeks thereafter (JA 75) and dis¬ 
closures of a defective operation continued for a long 
period of time thereafter (JA 77-89). Suit was filed Feb¬ 
ruary 27, 1950 (JA 2) two years after it may be said the 
plaintiffs discovered the alleged misrepresentation and 
became duty bound to act Whether the continued efforts 
of the plaintiffs to procure the defendants to remedy the 
situation or the agreement of the defendants to do so, 
creates some right in law against the defendants, it does 
not excuse the plaintiffs of prompt action as a pre-requi¬ 
site to equitable relief. Shappirio v. Goldberg, 20 App. 
DC 185, 192 US 232; McNair v. Sockreiter, 201 NW 102, 
199 la. 1176; PesdareUi v. Trestain, 284 NW 656, 288 
Mich. 89. 
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3. The Court Erred in Permitting Evidence of Transac¬ 
tions Subsequent to the Date of the Contract. 

Evidence of soil tests and surveys made October 27, 
1948 (JA 21) a year following the purchase of the property, 
was improperly admitted. This evidence could not affect 
the defendants as there is no showing that defendants 
knew anything of soil conditions and the prospects of 
septic tank functioning under the conditions disclosed in 
this case. Indeed, the County Health Officer (JA 171) 
advised defendants in March 1947 that septic tank sys¬ 
tems meeting county requirements would be permitted 
(JA 173) and in fact permits were actually issued for 
the installation of these tanks (JA 174). Nor were per¬ 
colation tests of the soil required of the defendants (JA 
183). And evidence of the working of a septic tank, which 
is not supposed to perform like a sewer, (JA 184-185) 
does not of itself determine that the plaintiffs are en¬ 
titled to relief by way of rescission. 

4. The Vendee May Recover for Permanent Improve¬ 
ments, But Only on a Showing That They Enhanced 
the Value of the Land and Were Made Before Dis¬ 
covery of the Facts Entitled Him to Rescission. 

Kee v. Dillingham, 49 SE (2d) 510, 229 NC 262. This 
case involved a contract to purchase an unfinished dwell¬ 
ing. Fraud was charged as to financing, extent of the lot 
line, location, cost of completion, quality of materials, etc. 
Defense that purchaser had full knowledge of the facts. 
Verdict for plaintiff was reversed as to damages. The 
Court stated the rule: (p. 512) 

“A vendee in possession who rescinds a contract 
for the sale of land because of the misrepresentation 
of the vendor is entitled to the purchase money paid, 
the value of permanent improvements erected in good 
faith, the amount of taxes paid, and interest on these 
several sums, deducting from the aggregate the value 
of the rent while the vendee remained in possession.” 
(emphasis added) 


11 


And the Court proceeds: 

“under this rule it was permissible for the plain¬ 
tiffs to seek to strike down the contract ab initio, if 
procured by fraud, and, for the purpose of restoring 
the status quo ante, to recover such expenditures as 
they were induced by the fraud to make for perma¬ 
nent improvements on the real property of' the de¬ 
fendants, less rental value while in possession. This, 
however, would not include money paid for personal 
property which plaintiffs would have right to remove, 
nor for expenditures voluntarily made for improve¬ 
ments with knowledge of all the facts or after dis¬ 
covery of the fraud alleged, . . (emphasis added) 

Halcomb v. Ison, 130 SW 1070, 140 Ky. 189, concerned a 
rescission of a contract to sell land. The deceased’s chil¬ 
dren (vendee having died after going into possession) 
elected to receive the purchase price, plus value of im¬ 
provements, less rental value. Commissioners were ap¬ 
pointed to determine the amount of improvements which 
consisted of clearing part of the land, annual cleaning up 
of the grounds, fencing, etc. Exceptions to the Commis¬ 
sioners’ report were sustained. The Court said: 

“When the case returns to the Circuit Court, the 
order of reference should be amended so as to show, 
not the actual amount expended on the improvements 
made, but the enhanced value of the land by reason 
of the improvements. If the improvements did not 
enhance the value of the land, clearly the vendees 
would not be entitled to recover what they or their 
father may have unnecessarily expended upon the 
land.” (emphasis added) 

Summarizing, then, upon the authority of the above 
cases, defendants contend: 

(a) There is no proper showing that the expenditures 
covering the conversion of the garage into additional liv¬ 
ing quarters, amounting to $2,692.80 (JA 70) enhanced 
value of the land (JA 116-117). 
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(b) There is no proper showing that other items 
of expenditures for alleged improvements (Plaintiff’s 
Exhibit 9) (JA 248-249) enhanced the value of the land. 

(c) The alleged improvements shown (Plaintiff’s Ex¬ 
hibit 9) (JA 248) were made after discovery of the soil 
condition by the plaintiff (Mr. Wilkins testified this dis¬ 
covery was made about April 1948, (JA 114) while the 
improvements were made in May and June 1948 (JA 16). 

(d) Items covered under landscaping, garden tools, 
seeds, fertilizer, sprays, power mower, gasoline, weed 
killer and the like (Plaintiffs’ Exhibits 9 and 11) (JA 
249-251) are not permanent improvements; at least there 
is no showing in what manner they enhanced the value 
of the land. 

5. On a Decree of Rescission, it is the Duty of the Court 
to do Equity, and This Doctrine Requires That In¬ 
terest on Rents be Allowed to the Vendor and Credit 
Be Given for the Use of the Additional Lot Used by 
Vendee. 

In Halcomb v. Ison, supra, the court said, (p. 1072) 

“As interest is allowed upon the purchase money 
from the time of payment, if the infants are per¬ 
mitted to return the land and recover the purchase 
. money, then interest should be allowed to the vendor 
upon each gale of rent from the time it became due 
until paid.” 

Kvmde v. O’BrUm, 243 NW 594, 214 la. 921, also in¬ 
volved a sale of a house and lot The representation 
was as to an encumbrance on a driveway consisting of 
an easement in favor of an adjoining land owner. There 
was rescission, the appeal concerning only the question 
as to whether the court had restored the statu quo. 
On page 595 (NW) the Court said: 

“. . . .a court of equity, when entering a decree 
of rescission, must ... so far as possible, do equity 
between the parties. Before the buyer, however, can 
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CONCLUSION 

Actually, the plaintiffs claim is grounded upon war¬ 
ranty, express or implied. Indeed, by paragraph 5 of 
the complaint (JA 4) such grounds are set forth. But 
there is no express warranty (JA 243-248). And war¬ 
ranty is not implied for the house was not built for 
the plaintiffs according to plans and specifications and 
the septic tank was not guaranteed to accomplish a spe¬ 
cific result. It merely was guaranteed to perform the 
usual functions of such a system and not to meet such 
conditions as excessive and abnormal use. Milkton v. 
French, 150 Atl. 28, 159 Md. 126; Seitz v. Brewer’s Re¬ 
frigerating Mach. Co., 141 US 510, 12 Sup. Ct. Rep. 46, 
35 L. Ed. 837. 

The judgment of the trial court is in error and should 
be reversed. 

Respectfully submitted, 

Jacob N. Hamper 
1511 K Street, N. W. 
Washington 5, D. C. 
Attorney for Appellants 
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450 Filed Feb 27 1950 Harry M, Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

Civil Division 

DONALD J. WILKINS and MARGARET C. WILKINS 
366 Washington Avenue, Wellington Park Estates 
Fairfax County, 'Virginia, 

Plaintiffs, 

—vs— 

. V • 

COLONIAL INVESTMENT COMPANY 
a body corporate 

815 Ninth Street, N. W., Washington, D. C. 

and 

WELLINGTON PARK ESTATES, INC. 
a body corporate 

815 Ninth Street, N. W., Washington, D. C. 

Defendants 

Civil Action No. 926 - *50 

Complaint for Rescission of Contract and to Recover 
Judgment for Purchase Money and Other Moneys 
Expended to Maintain and Preserve Property 
and for Damages 

The Complaint of the Plaintiffs, DONALD J. WILKINS 
and MARGARET C. WILKINS, respectfully shows to 
this Honorable Court, as follows: 

1. That the Plaintiffs are husband and wife, are citi¬ 
zens of the United States, and residents of the State of 
Virginia; that the Plaintiffs bring this Complaint in their 
own right and as is hereinafter more fully set forth. 
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2. That the Defendant, COLONIAL IN VESTMENT 
COMPANY, a body corporate, is engaged in the general 
real estate and building business in Washington, D. C., 
and in the State of Virginia and elsewhere, and maintains 
its principal office and place of business at 815 Ninth 
Street, N. W., Washington, D. C., and is sued herein in 
its own right, and as is hereinafter more fully set forth. 

3. That the Defendant, WELLINGTON PARK 
ESTATES, INC., a body corporate, is likewise engaged 
in the general real estate and building business and also 
maintains its principal office and place of business at 815 
Ninth Street, N. W., Washington, D. C. Plaintiffs state 
that upon information and belief that the said Defendant, 
WELLINGTON PARK ESTATES, INC., is a subsidiary 

corporation of the Defendant, COLONIAL IN- 
451 VESTMENT COMPANY, a corporation, and acts 
as an agent for the Defendant, COLONIAL IN¬ 
VESTMENT COMPANY, a corporation. 

4. That the Plaintiffs, DONALD J. WILKINS and 
MARGARET C. WILKINS, entered into a written con¬ 
tract with the Defendant, COLONIAL INVESTMENT 
COMPANY, a corporation, dated November 1, 1347, 
which contract was entered into in the District of Co¬ 
lumbia, wherein the said Plaintiffs agreed to purchase 
from the defendants, and said defendants agreed to sell 
to plaintiffs, Lots Nos. 25 and 26 and improvements 
thereon known as 366 Washington Avenue,. Wellington 
Park Estates, Fairfax County, Virginia, for the total 
purchase price of Seventeen Thousand Seven Hundred 
Fifty ($17,750.00) Dollars. That the said defendants 
did, on said date and prior thereto, represent to the 
plaintiffs that the said dwelling house was in the process 
of construction by the said defendants, and would be 
completed in a first-class and workmanlike manner and 
would be fit for human occupancy, and agreed to give 
possession to plaintiffs by December 10, 1947. That 
under the terms of said contract the plaintiffs paid to 
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the defendant, COLONIAL INVESTMENT COMPANY, « 
the sum of Sir Thousand Five Hundred ($6^00.00) Dol¬ 
lars in cash, and assumed a first mortgage of Eleven 
Thousand Two Hundred Fifty ($11^250.00) Dollars, 



secured on said premises. That.the plaintiffs authorized 
the defendants to perform extra work upon said premises 
in the total sum of Two Thousand Six Hundred Ninety 
Two Dollars and Eighty ($2,692^0) Dollars which sum 
was also paid by plaintiffs to the defendants. 

5. That notwithstanding the said representations, and 
notwithstanding the warranty that the house would be 
completed in a first-class manner, the said Defendants 
failed to complete and construct the said dwelling house 
in a workmanlike and first-class manner, and failed to 
make the same suitable for human occupancy, in that 
the said Defendants installed a septic tank system, 
although they knew that the soil upon which the dwell¬ 
ing was constructed lacked sufficient percolation qualities 
to properly and adequately lend itself to the installation 
of a septic tank system, and in that the said Defendants 
failed to install proper hardwood flooring, but installed 

improper flooring which has become warped, soft 
452 and discolored, and in many places has become eam- 

completely separated, and is defective and in a dan¬ 
gerous condition. 

6. That although the defendants promised possession 
of said premises by December 10, 1947, nevertheless 
plaintiffs were not given possession of said premises until 
February 26,194& 

7. That although the Defendants have repeatedly 
assured the plaintiffs that the said septic tank system 
would function properly and would be adequate, never¬ 
theless, the said system is not functioning properly and 
never has functioned properly and is defective and has 
resulted in an unsanitary condition within, and outside 
of the said dwelling house, and because of the said soil 
condition, cannot be made to function properly, and that 


it has been necessary for the plaintiffs to make periodic 
and continuous repairs to the said septic tank system 
and have the same pumped frequently, so that the said 
dwelling house may be maintained at the very minimum 
capacity for human occupancy. 

8. That the Plaintiffs have advised the Defendants 
of the said conditions, and-that the said Defendants* have 
repeatedly promised that said conditions would be cor¬ 
rected, and have made attempts to correct said condition 
but they have wrongfully failed to properly perform said 
contract or to complete the said contract, or to properly 
correct the said defective conditions. 

9. That the Plaintiffs have constantly, from the date 
of possession up to and including the present time, ex¬ 
pended much time, suffered considerable personal in¬ 
convenience, put forth much effort and labor, all to the 
end that said, dwelling house would be habitable; and 
they have necessarily expended large sums of money in 
an effort to make said septic tank system proper and 
suitable for human needs, but that because of the con¬ 
dition aforesaid, the said septic tank system cannot func¬ 
tion properly or be repaired and maintained, but that 
the same must be altogether abandoned and a soil pipe 
system installed for the purpose of connecting up with 
a regularly established and maintained public sewer sys¬ 
tem, all of which will involve expenditure of a consider¬ 
able and substantial amount of money, and constitutes a 
substantial breach of the contract on the part of the said 
Defendants. 

10. Plaintiffs state that in view of the aforesaid 
conditions and breach of contract, on the part of 

453 said .Defendants, there has been a failure of con¬ 
sideration and the plaintiffs have offered to re¬ 
turn the said dwelling house to the defendants, and now 
tender and continue to tender a return of said dwelling 
house to the defendants together with a reasonable sum 
for use and occupancy thereof, and request that they 
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be restored completely to all of the sums of moneys 
paid by them to the defendants and applied towards 
the purchase of said dwelling house, and such additional 
sums which they expended in order to preserve, maintain 
and improve the said dwelling house for the defendants. 

WHEREFORE, the plaintiffs bring this suit against 
the defendants and demand as follows: 

1. That the Court rescind the Contract entered into 
by and between the plaintiffs and the Defendants herein 
for the purchase of said real estate and restore to plain* 
tiffs all moneys expended by them. 

2. That the plaintiffs recover judgment for breach of 
said contract against defendants in the sum of Eleven 
Thousand Thirty One Dollars and Eighty Two ($11,- 
031.82) Dollars for payments made towards purchase of 
said dwelling together with an additional sum of Three 
Thousand ($3,000.00) Dollars expended by them in the 
improvement, maintenance, and preservation of said 
premises for and in behalf of said defendants. 

3. That the Plaintiffs be awarded judgment in the 
sum of Five Thousand ($5,000.00) Dollars for punative 
damages. 

4. And for such other and further relief that the 
Court may deem just and proper. 

/s/ L Irwin Bolotin 
L Irwin Bolotin 
/s/ M. Taft Woodruff 
M. Taft Woodruff 

• • • • 

, »• 

454 filed Mar 27 1950 Harry M. Hull, Clerk 

Answer of Defendants to Complaint 
first Defense 

* 

The complaint fails to state a claim upon which relief 
can be granted. 





#w®s 
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Second Defense 

The plaintiffs are not entitled to trial by jury, in the 
circumstances of this case, and in accordance with their 
pleadings. 

Third Defense 

The plaintiffs are not entitled to punitive damages, in 
the circumstances of this case, and in accordance with 
their pleadings. 

Fourth Defense 

The plaintiffs are not entitled to relief, nor entitled 
to maintain these proceedings, for the reason that upon 
the claim for rescission, it is the duty of the plaintiff 
to tender the amonnt of the fair and reasonable use of 
the property, which plaintiffs have failed to da 

455 Fifth Defense 

The plaintiffs, in seeking equitable relief by the 
way of rescission, are not entitled to relief, for the 
reason that they are guilty of laches. 

V - 

Sixth Defense 

These plaintiffs are barred from the relief they seek, 
because, by their acts, while in possession of the prop¬ 
erty, they have elected to affirm the contract of pur¬ 
chase. Plaintiffs have also affirmed by encroaching upon 
other property of the defendants or one of them. 

Seventh Defense 

. 1. Defendants are willing to admit these allegations. 

2. These allegations are admitted, except that there 
is no basis for a suit against the defendant, Colonial 
Investment Company, which acted merely as a broker 
for the co-defendant, Wellington Park Estates, Inc. 

3. It is admitted that Wellington Park Estates, Inc. 
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is engaged in the building business, but all other allega¬ 
tions of paragraph three are denied. 

4. Defendants admit that the plaintiffs entered into 
a contract dated November 1, 1947 for the purchase of 
the improvements described in the complaint and for the 
price stated. They also admit the terms of sale. They 
deny that at any time whatsoever, they made any repre¬ 
sentations to the plaintiffs regarding the property, which 
were not true, and aver that the improvements then in 
the course of construction, were completed in a first class 
and workmanlike manner, and fit for human occupancy. 
In further answer to the allegations of paragraph four, 
these defendants say that the Colonial Investment Com¬ 
pany acted merely as selling agent, and the contract so 
recites. 

456 5. These allegations are denied. 

6. These defendants are without information and 
knowledge sufficient to form a belief as to the time the 
plaintiffs went into possession. 

7. These allegations are denied. Defendants say that 
the septic tank system installed on the premises oper¬ 
ates properly and adequately, and that the said septic 
tank works in a normal and proper manner under all 
conditions, v as to all of which these plaintiffs were fully 
advised before they entered into the contract of purchase. 

8. These defendants have made various attempts to 
correct the condition that has arisen by abnormal use 
and abnormal conditions and have fully and properly 
performed the contract upon their part to be performed. 

9. Answering the allegations of paragraph 9, these 
defendants say that they are without information or 
knowledge sufficient to form a belief as to the allegations 
thereof, but they say that if the plaintiffs have been put 
to expense, and inconvenience, and have expended 
effort and labor and large sums of money in connection 
with the said septic tank system, that such expenditures 
by the plaintiffs are not due to any default on the part 
of the defendants. 
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10. The defendants say that the allegations of para¬ 
graph ten are allegations of conclusions of law and need 
not be answered. 

WHEREFORE, the premises considered, these de¬ 
fendants pray that the plaintiffs’ complaint be dismissed. 

/s/ Jacob N. Halper 

• • • • 

458 Filed Dec 21 1950 Harry M. Hall, Clerk 

This cause came on to be heard upon the plead¬ 
ings, evidence and argument of counsel, and the Court 
being sufficiently advised in the premises, makes its 
Findings of Fact and states its Condnsions of Law 
thereon: 

Findings of Fact 

L The Defendant Colonial Investment Company, a 
body corporate, is engaged in the general real estate 
business and was the selling agent of the property in¬ 
volved in this proceeding. 

2. The Defendants Colonial Investment Company, a 
body corporate, and Wellington Park Estates, a body cor¬ 
porate, have the same officers and directors. 

3. On November 1, 1947, the Planitiffs Donald J. 
Wilkins and Margaret C. Wilkins entered into a written 
contract with the Defendants Colonial Investment Com¬ 
pany and Wellington Park Estates for the purchase of 
Lots 25 and 26 improved by a dwelling house thereon 
known, as 366 Washington Avenue, Wellington Park 
Estates, Fairfax County, Virginia, for a total purchase 
price of $17,750.00. 

4. In October, 1947, prior to the execution of said 
contract, the said premises, number 366 Washington 
Avenue, was exhibited to Plaintiffs by one Mr. Lewis, 
an agent for Defendants, at which time the house was 
incomplete and in the process of construction; the said 
agent told Plaintiffs that it would be completed in a first 
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class manner; in response to specific inquiry by Plain¬ 
tiffs, said agent stated that the septic tank system servic¬ 
ing said house would be adequate and would function 
properly. 

459 5. In October, 1947, prior to the execution of 

said contract, the Plaintiffs were shown a sample 
house which had been completed by the Defendants; the 
facilities in said sample house were tested and function¬ 
ing properly and Plaintiffs were assured by an agent 
of the Defendant Colonial Investment Company that the 
premises number 366 Washington Avenue would conform 
to the standards of the said sample house. 

6. At the time of settlement on February 20, 1948, 
an official of the Defendant Colonial Investment Company 
again represented to Plaintiffs that the septic tank sys¬ 
tem servicing the premises 366 Washington Avenue would 
work properly, and assured Plaintiffs that any difficulties 
which might occur on said premises would be promptly 
corrected and repaired by the Defendants. 

7. Plaintiffs, relying upon the representations and 
warranties made by agents of the Defendant Colonial 
Investment Company, moved into said premises on Feb¬ 
ruary 26,1948. 

8. Plaintiffs began to experience difficulties with the 
septic tank system servicing their dwelling within two 
weeks after they moved into said premises, and this con¬ 
dition was immediately reported to the Defendant Colonial 
Investment Company. 

9. The said septic tank system servicing Plaintiffs' 
dwelling has not functioned properly from that time up 
until the date of trial of this case. 

10. Officials of the Defendant Colonial Investment 
Company were in consultation with the Plaintiffs regard¬ 
ing said defective septic tank system and these officials 
repeatedly promised and assured Plaintiffs that such de¬ 
fect would be corrected and the septic tank system servic¬ 
ing Plaintiffs' premises would be made to function prop¬ 
erly. 
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11. That in November, 1948, the President of the De¬ 
fendant Colonial Investment Company requested that 
no action be taken by an attorney who had been consulted 
by the Plaintiff Donald J. 'Wilkins. 

12. That owners of other properties in the area, in¬ 
dividually and collectively, and paritcularly the Plaintiff 
Donald J. Wilkins, sought to have the condition remedied 
and that a conference was had in December, 1948, at 
which a representative of the Defendant Colonial In¬ 
vestment Company was present. 

460 13. At the time of signing the said contract sev¬ 

eral houses had been completed and sold by the 
Defendants and that complaints had been received by 
the Defendants and by the Health Authorities of Fairfax 
County, Virginia, from purchasers that several of the 
septic tank systems constructed by the Defendants were 
not working properly and the sewage was spilling on the 
ground. 

14. Prior to commencing construction, the Defendants 
had been advised by officials of the Fairfax County 
Health Department that the soil in the contemplated sub¬ 
division was tight and not suitable for septic tank con¬ 
struction and the Defendants had actual notice of the 
condition of the soil in said area. 

15. The dwelling house purchased by Plaintiffs was 
not completed in a first class and workmanlike manner. 

16. The septic tank system servicing the dwelling pur¬ 
chased by Plaintiffs was improperly constructed and can¬ 
not be made to function properly because the soil is of 
a type and texture not suitable to septic tank systems. 

17. The factors concerning the soil condition were 
known, to the Defendants prior to November 1, 1947, 
and were unknown and concealed from Plaintiffs. 

18. The conditions resulting from the improperly 
functioning septic tank system are unsanitary and poten¬ 
tially dangerous to the public health, and materially 
affect the habitability and enjoyment of said premises. 
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19. That the septic tank system was misrepresented 
to the Plaintiffs by the Defendants and that such repre¬ 
sentations were known by the Defendants to be untrue. 

20. The Defendants’ selling agent, Lewis, and General 
Sales Supervisor, Ivy, and Area Superintendent, Levick, 
all had actual notice as to the said soil condition, and the 
Defendants through their agents were placed on notice 
prior to the completion of the said premises that the tex¬ 
ture of the soil on said premises was such that it would 
not comply with an ordinary test of absorbing one inch 
of liquid per hour and that no test was ever applied to 

determine the porosity of said soil. 

461 21. The statements of the agents of the De¬ 

fendants made to the Plaintiffs concerning the 
septic tank system were of material facts and were 
known by the Defendants to be untrue and were made 
to induce the Plaintiffs to purchase the property. 

22. Plaintiffs believed said statements to be true, and 
relied upon them to their damage. 

23. Defendants recognized the difficulties which the * 
Plaintiffs were experiencing with the improperly func¬ 
tioning septic tank system servicing their premises and 
repeatedly promised and assured the Plaintiffs that said 
condition would be corrected and the septic tank system 
made to function properly; Plaintiffs were lulled into a 
position of believing that Defendants would go forward, 
either to correct the situation or in some wise join with 
neighboring communities in a sewage disposal system. 

24. Plaintiffs did not sleep upon their rights and the 
Complaint which forms the basis of the present action 
was well known to the Defendants and was seasonably 
brought 

25. Plaintiffs entered into an agreement with the De¬ 
fendants to convert a garage on said premises into an 
extra bedroom and bathroom for the price of $2,650.00. 
That said work was performed by the Defendants and 
the bathroom facilities in said extra bedroom have never 
functioned properly. 
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26. Plaintiffs have made a proper and continuing 
tender to return said house to Defendants. 

27. Plaintiffs have made payments towards the pnr- 
. chase of said house and for its improvement, maintenance 

and repair in the sum of $14,817.18, as is set forth in 
detail in Exhibit “A” which' is attached hereto. Interest 
on said payments at the rate of 6% per annum, com¬ 
puted from the date of payment to November 20, 1950, 
is in the total sum of $2,041.20. Counsel for Plaintiffs 
and Defendants have stipulated that the payments as set 
forth in said exhibit were made by the Plaintiffs on the 
dates indicated. 

28. Plaintiffs are entitled to recover and be restored 
to the sums of money paid by them towards the pur¬ 
chase, maintenance, improvement and repair of said prem¬ 
ises in the sum of $14,817.18, together with interest at 

6% per annum, computed from the date of pay- 
462 ment to November 20,1950, in the sum of $2,041.20, 
making an aggregate sum of $16,858.38, as is more 
specifically detailed in Exhibit “A” attached hereto, less 
the sum of $2,475.00, which the Court has determined to 
be a reasonable rental for use and occupancy for the 
period from February 26, 1948, to November 26, 1950. 

Conclusions of Law 

1. The Court has jurisdiction over the Defendants 
Colonial Investment Company and Wellington Park 
Estates, Inc. 

2. The Plaintiffs state a claim upon which relief can 
be granted. 

3. Defendants are estopped from raising the defense 
of laches. 

4. Plaintiffs are entitled to a judgment of rescission 
of the contract entered into between them and the De¬ 
fendants for the purchase of said property. 

/s/ James B. Kirkland 
Judge 
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Exhibit 

“A” s 


GROUP 1 

Includes 

down payment, settlement fees 

1 

i 

i 

Date of 

mortgage payments: 
Interest to November 20,1950 

Interest 


Payment 

Amount 

at 6% 

Total 

11/1/47 

$ 1,000.00 

$ 133.33 

* 143343 

2/20/48 

8,465.20 

1^96.76 

9,863-96 

3/20/48 

7121 

13-39 

82.60 

4/20/48 

7121 

13-04 

8225 

5/20/48 

73-21 

10.68 

83-89 

6/20/48 

73-21 

10.32 

8123 

7/20/48 

73-21 

936 

8107 

8/20/48 

73-21 

9.61 

80.82 

9/20/48 

73-21 

9.25 

80.46 

10/20/48 

73-21 

8.90 

8001 

11/20/48 

73-21 

824 

79.75 

12/20/48 

73-21 

8.19 

79.40 

1/20/49 

73-21 

7.83 

79.04 

2/20/49 

73-21 

7.46 

78.67 

3/20/49 

73-21 

702 

78.33 

4/20/49 

73-21 

6.76 

7737 

5/20/49 

73-21 

6.41 

77.62 

6/20/49 

71.21 

6.05 

7726 

7/20/49 

73-21 

5.69 

7620 

8/20/49 

73L21 

524 

7625 

9/20/49 

73-21 

4 38 ' 

7609 

10/20/49 

73-21 

4.63 

7524 

11/20/49 

73-21 

427 

75.48 

12/20/49 

73-21 

3.92 

7503 

1/20/50 

73-21 

326 . 

74.77 

2/20/50 

73-21 

309 

74.40 

3/20/50 

73-21 

2.85 

74.06 

4/20/50 

73-21 

2.49 

73.70 



Date of 
Payment 

5/20/50 

6/20/50 

7/20/50 

8/20/50 

9/20/50 

10/20/50 


Totals 


$11,743.92 $ 1,718.00 $13,46L92 


GROUP n 

Property taxes 

Date of 
Payment 
12/1/48 
12/5/49 
12/5/50 


Total 
$ 80.39 

126£0 
119.62 


Amount 
$ 7L78 

119.62 
119.62 


Totals 


GROUP m 

Improvements and repairs to premises: 

Date of Interest 

Payment Description Amount at 6% Total 

5/20/48 Cleaning after 

workmen $ 40.00 $ 6.00 $ 46.00 

10/31/49 Put furnace in order 50.00 3.25 53J25 

4/30/48 Cleaning floors 10.00 L60 11.60 

5/31/48 ” ” 10.00 L55 1L55 

6/30/48 ” ” 10.00 L50 UL50 

9/30/48 ” ” 5.00 .65 5.65 

10/31/48 ” ” 5.00 .63 5.63 

11/30/48 ” ” 10.00 L20 1L20 
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Date of 
Payment 

Description Amount 

Interest 
at 6% 

Total 

12/33/48 

Top Dressing $ 

10.00 

$ 3JL5 

$ 13JL5 

1/31/49 


10.00 

LIO 

ino 

2/28/49 

Fertilizer and lime 

5.00 

.53 

5.53 

3/33/49 

>> » >> 

5.00 

.50 

5.50 

4/30/49 

» >> >> 

10.00 

.95 

1035 

5/31/49 

Topsoil 

15.00 

.90 

1530 

2/10/48 

Pumping out septic 
tank 

35.00 

3.73 

38.73 

4/30/48 

1 

I 

75.00 

11.63 

86.63 

2/12/49 

Chemical toilet 

9.95 

L05 

13-00 

3/20/49 

Additional chemical 
solvent 

3.75 

.38 

413 

7/18/49 

New septic tank and 
field 

500.00 

40.16 

540JL6 

7/1/49 

Filling and sodding 

50.00 

7.16 

57.16 

7/20/49 

Grass seed 

30.00 

2.40 

32.40 

1/1/49 

Landscaping, 

planting 

125.00 

25.08 

150.08 

5/20/48 

Extra kitchen 
cabinet 

40.40 

6.05 

46.45 

6/5/48 

Fluorescent lights 

16.70 

2.42 

19JL2 

6/5/48 

Concrete porch 

100.00 

14.75 

11475 

6/10/48 

Flagstone patio 

26L20 

38^0 

299.50 

7/3/48 

Walk and flower 
boxes 

150.96 

23-52 

172.48 

6/12/48 

Brick wall 

62£5 

9.19 

72.04 

7/12/48 

Roofing porch 

74.08 

10.36 

8444 

11/20/48 

Repairing floor 

100.00 

12.00 

112.00 

4/16/49 

Screening porch 

100.41 

9.53 

109.94 

12/20/49 

Elec, hot water 
heater 

• 

261.94 

1441 

276.35 

5/3/48 

Auto, control elec, 
stove 

35.00 

5.25 

40.25 
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5/20/48 

Custom built 
cabinets 

300.00 

45.00 

345.00 

3/20/50 

Fertilizer 

10.00 

.40 

10.40 

3/31/50 

Top dressing 

10.00 

.40 

10.40 

4/30/50 

Plants 

15.00 

J52 

15.52 

.2/28/50 

Landscaping, gar¬ 
dening, labor 

10.00 

J23 

10.23 

3/31/50 

»» >> » 

20.00 

.80 

20.80 

4/30/50 

» >> »> 

20.00 

.70 

20.70 

466 





Date of 

- 


Interest 


Payment 

Description 

Amount 

at 6% 

ToUR 

5/31/50 Landscaping, gar- 





dening, labor 

$ 25.00 

$ .75 

$ 25.75 

6/30/50 

» » >> 

25.00 

.63 

25.63 

7/31/50 

>» » » 

25.00 

.50 

25.50 

8/31/50 

»» >> >> 

20.00 

.30 

20.30 

9/30/50 

» » »» 

20.00 

.20 

20.20 

10/31/50 

»> >» » 

20.00 

10 

2010 

11/20/50 

» >» >» 

15.00 

___ 

15.00 


$2,762^4 $307.41 $3,069.65 


Recapitulation 

GROUP I $11,743.92 $1,718.00 $13,46L92 

GROUP n 311.02 15.79 326.81 

GROUP m 2,762.24 307.41 3,069.65 

$14,817.18 $2,04L20 $16,858.38 
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467 Filed Dec 21 1950 Harry M. Hall, Cleric 

Order 

This cause came on to be tried by the Coart and the 
evidence adduced by the parties, and the Court having 
made its findings of fact and conclusions of law, it is, 
upon consideration thereof, this 20th day of December, 
1950, 

ADJUDGED, ORDERED AND DECREED, as fol¬ 
lows: 

1. That the contract entered into between the Plain¬ 
tiffs Donald J. Wilkins and Margaret C. Wilkins with 
the Defendants Colonial Investment Company, a body cor¬ 
porate, and Wellington Park Estates, Inc^ a body corpo¬ 
rate, on November 1, 1947, for the purchase of Lots 25 
and 26 in Wellington Park Estates, Fairfax County, 
'Virginia, be and the same is hereby rescinded. 

2. That the Plaintiffs Donald J. Wilkins and Margaret 
C. Wilkins have judgment and recover of the Defendants 
Colonial Investment Company, a body corporate, and 
Wellington Park Estates, Inc., a body corporate, the sum 
of $14^83.38, with their costs, and the Plaintiffs have 
execution as at law therefor. 

3. That the Plaintiffs Donald J. Wilkins and Mar¬ 
garet C. Wilkins shall execute a deed reconveying Lots 
25 and 26, Wellington Park Estates, Fairfax County, 
Virginia, to the Defendants upon their receipt of pay¬ 
ment of the said judgment, the said property to be sub¬ 
ject only to the present balance of an encumbrance to 
secure a debt in the original amount of $13^250.00, repre¬ 
sented by a first deed of trust dated December, 1947. 

468 4. That execution on the said judgment shall 
be stayed for a period of thirty days from the 

date hereof, and thereafter stayed pending appeal pro¬ 
vided that within the said thirty days the defendants 
shall note an appeal from the judgment entered herein 
and file herein a supersedeas bond in the amount of 



$15,000.00, conditioned for the satisfaction of the judg¬ 
ment in foil together with costs and interest if for any 
reason the appeal is dismissed or if the judgment is af¬ 
firmed, and, to satisfy in foil such modification of the 
judgment and such costs and interest as the appellate 
court may adjuge and award. 

/s/ James B. Kirkland 
Judge 


Notice of Appeal 

Notice is hereby given this 18th day of January, 1951, 
that Colonial Investment Company and Wellington Park 
Estates, Inc. hereby appeal .to the United States Court 
of Appeals for the District Of Columbia from the judg¬ 
ment of this Court entered on the 21st day of December, 
1950 in favor of Donald J. Wilkins and Margaret C. 
Wilkins, plaintiffs against said Colonial Investment Com¬ 
pany and Wellington Park Estates, Inc^ defendants. 

/&/ Jacob N. Halper 

Attorney for defendants. 


Conley William Weston 

was called as a witness for and on behalf of the plaintiffs 


Q What is your occupation or position t A My posi¬ 
tion is regional supervisor of rural sanitation for the 
northern region of Virginia. 

Q And does that include Fairfax County? A It does, 
sir; and 29 other counties. 
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Q Mr. Weston, did yon have occasion to conduct 
a survey over the sanitary sewage systems at Wellington 
Park Estates? A I did, sir. 

MB. HALPEB: Now, just a minute. Your Honor, we 
are more or less acquainted with what this witness is 
going to testify, and I do not want to object as we go 
along, because 1 think it will be a waste of time, but I 
want to make a general objection which I would like to 
cover the entire testimony. 

THE COURT: Very well, you may state it. 

MB. HALPEB: And it is this: Mr. Weston will tes¬ 
tify as to certain facts and conditions that he as- 

16 certained, I believe, some time after the events 
which the plaintiff relies upon for relief. I mean 

by -that, that his basis for his cause of action arises at 
the time the supposed representations were made. They 
must arise at that time. 

Now, Mr. Weston, of course, came in about a year or 
so later and while I do not deny that Mr. Weston is quali¬ 
fied and that he found certain things, I do make the gen¬ 
eral objection that .his testimony does not relate to the 
time of the events claimed in this case, but subsequent 
thereto. 

THE COURT: May the Court be dear on this? 

You do concede, however, that he is a qualified witness 
to express an expert opinion on the question of rural 
sanitation? 

MR. HALPEB: Yes, Your Honor. There is no doubt 
about that 

THE COURT: Very welL I will keep in mind your 
objection and rule that will apply to the entire testimony. 

For the purpose of the record, I believe at this time it 
is not going to be germane, and I am inclined to overrule 
it, but I want you to preserve your point 
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Q Mr. Weston, I believe yon told ns that yon did have 
occasion to conduct a survey of the sanitation and 
17 sewage problem at Wellington Park Estates; is 
that correct? A I did, sir. 

Q When did yon first conduct such a survey? A I 
believe I started that survey in October. I think the 
exact dates of starting it—used two days to start it in— 
were the 27th and 28th of October, 1948. 


BY ME. BOLOTIN: 

Q Mr. Weston, what was the cause of your going 
down to make this survey? A • It originated because of 
the insanitary sewage disposal conditions. The 
18 public health menace attached to it from the homes 
in the Wellington Park; the complaints that they 
were making, the home owners, to the county health de¬ 
partment and to the state health department. 


22 My question is this: Did the survey indude 
Colonel Wilkins’ property, which is the subject mat¬ 
ter of this litigation? A Yes, sir; it did. 

23 Q And can you tell the Court what type of sys¬ 
tem is used to treat the sewage from the Wilkins 

house? 

THE COTJBT: You mean on the disposal end of it? 
MB. BOLOTIN: Yes, to dispose of the sewage. 

THE WITNESS: There was installed, some time 
around in' 1947, a septic tank device' which is a closed 
system of sewage disposal It consists of a concrete vault 
or tank in which the sewage is conveyed.by pipe from the 
house to that tank. From the tank it is discharged into 
a small distribution box or directly into lines that project 
in various directions from the distribution .box, and tend 
to spill the sewage into the subsoil, and depending upon 
the subsoil to take up the sewage and also depending 
upon transpiration which is evaporation by air,, by vege¬ 
tation, to take care of the rest of the liquid. 
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One other point, in speaking of the septic tank, is that 
a septic tank is different than a sewer in that sewage 
has its primary point, the disposal of solids by flowing 
them away through the streams; treating the sewage in 
snch a manner that it can be safely flowed away. 

The septic tank is entirely different, in that there is 
an attempt to take the solids and bury them in the ground, 
flow them into the ground, instead of into the streams. 

Of course there is some breakdown of the solids through 
liquefication and gas. 

24 BY MB. BOLOTIN: 

Q Now, you say the solids receive the first treat¬ 
ment in the bank or vault itself? A Yes, sir; tempo¬ 
rarily it is retained there for a period of from 12 to 24 
hours, where they undergo some bacteriological reaction 
and breakdown. The degree of breakdown is dependent, 
more or less, on the degree of bacteriological action and 
chemical action. In some it is faster, and in some it is 
slower. The average is perhaps about 40 per cent break- 
dpwn of solids. 

Q And then the secondary treatment is received in the 
subsurface of the soil itself; is that correct? A Yes, 
sir. 

Q Would you tell the Court, Mr. Weston, just what 
you found in your survey on October 27 and October 28, 
1948? A First we approached the survey, using the 
same technique that you would use in making any survey 
for a septic tank malfunctioning. We approached it from 
the angle of the tightness of the soil, as to whether or 
not the soil was suitable; precipitation, rainfall at the 
time, was considered; consumption of the water by the 
household occupants was considered; the construction 
detail of the devices was also considered. 

Now, with all those facts gathered, I prepared a letter 
on December 17, 1948, and reported my findings to 

25 the Fairfax County Health Department, to Dr. 
H. C. Bradford, the health officer, and in that let- 
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ter I made certain recommendations toward the correc¬ 
tion* 

Q Is that letter part of the official file of the State of 
Virginia? A It is, sir. 

Q Will yon proceed, sir? A And in that I recom¬ 
mended that all the homes in the area—not only Colonel 
Wilkins’, but all of them, the forty homes—be served by 
public or private sewer connected to an improved sewage 
treatment plant. The septic tank purification tanks can¬ 
not be repaired, because of the following factors: The 
soil is unsuitable for purification beds with its tight com¬ 
position and high underground water table. 

I might mention there that the high underground water 
table was caused by the fact that the soil was so tight 
that what little water that seemed to seep into it, stayed 
there, and in digging the test holes that water would 
gradually fill those test holes up, and over a period of 
24 hours the holes would fill up completely and the water 
would stay there. 

Now, when it left I do not know, because I worked 
about two months all told in there, and there was still 
water in those holes throughout the period of time that 
I was there. 

I will continue reading from this letter: 

“The homes already have been constructed on 
26 lots improperly drained from surface water and 
without previous thought to lowering of the under¬ 
ground water table in preparation for purification beds 
located in unfavorable soil conditions. 

“All of the homes are equipped with radiant heat 
placed in the ground level floors of about two feet thick¬ 
ness. The house sewer lines lie under the floors and 
about 2.5 feet under the ground. These factors were 
primarily responsible for the septic tank and purification 
trenches being placed from three to five feet under the 
ground and within the underground water table. 


'Cv-' 
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“Any attempt to provide these homes with properly 
functioning septic tank purification trenches would neces¬ 
sitate remodeling the house plumbing systems, raising the 
sewer lines, lowering the underground water table, and 
providing new septic tank installations for all of the 
homes where improper functioning has occurred. ’ ’ 

I tacked that last paragraph on there in order to pre¬ 
vent any attempt to boondoggle by putting in trenches 
and other types of so-called corrective features, because 
it could not be corrected. 

Q Then, in your opinion, Mr. Weston, what is the only 
permanent type of correction to this condition down 
there? A Sewage treatment plant and sewage sys¬ 
tem. 

27 Q That is a central sewage? A Central sew¬ 

age system; yes. 

ME. HALPER: What was that second, sewage treat¬ 
ment, and what was the other? 

THE WITNESS: Sewage lines and a sewage treat¬ 
ment plant. Of course, the sewage line ties into an ap¬ 
proved sewage treatment plant 
BY MR. BOLOTIN: 

Q In your opinion, can a septic tank system function 
properly on Colonel Wilkins’ property? A No, sir. 

Q Would you tell the Court specifically what tests 
you made on the Wilkins property and what you found 
on the Wilkins property with relation to the type of soil 
and the type of septic tank system you found there. A 
I recall having visited the Wilkins home, because at that 
time they had done something to the top of the tank that 
had disturbed the ground around there, and I recall that 
the system had stopped up and was pouring around on 
the ground. The type of test I took, I do not recall 
whether we used his lot, but we used a sampling method 
over all the soil. We would dig holes at various places. 

Q How big were the holes? A Most of the holes 
we dug were percolation test holes only, about 24 inches 
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second step, now—then it is considered fairly usable or 
suitable for a septic tank installation. 

Q What was the result of this particular test that you 
made? A As I stated to the Court before, the holes 
filled up with water from the ground. We never were 
able to follow up the second step. In fact, we didn’t 
have to really pour water in them. 

Q So that from what you tell us, the actual test to 
determine the porosity of the soil is relatively a 

30 simple sort of test? A Yes, sir. There had been 
quite a bit of rain, perhaps a large amount of rain, 

during the period in which we made the tests. 

Q Will you tell the Court what condition you found 
on the surface of the ground as a result of these improp¬ 
erly functioning septic tanks? A Well, in actually 23 
of the 28 septic tank systems that were malfunctioning, 
5 of them, some attempts had been made to correct 5 of 
the 28, and in 23 of the 28 sewage was spilling on the 
ground. There vrere pools of sewage on various and 
sundry lots throughout the section. 

ME. HALPER: Of course, your Honor, I want to also 
add to that general objection, this objection, that the wit¬ 
ness is traveling a little bit far afield from Colonel Wil¬ 
kins’ property. In other words, I do not want to be 
bound by a condition that the witness found in some 
other house owned by a party who is not before the 
Court. 

THE COURT: Well, the Court understands your po¬ 
sition on it and will keep that in mind in arriving at its 
judgment. 

• • • • 

Q Mr. Weston, what conditions specifically did you 
find on Colonel Wilkins’ property? A There was sew¬ 
age spilling on the ground, and there is now sew- 

31 age spilling on the ground. There has been all 
through the period, I presume. It is still there. 

Q How often have you visited there? A It is now 
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spilling on a vacant lot from Colonel Wilkins’ property 
onto a lot owned by the Wellington Park Estates. 

Q Do you know whether or not the septic tank and 
the system itself, how they were installed on the Wilkins 
property? A As I stated in this report, they average 
from three to five feet in the ground, too deep in the 
ground to function properly even if the soil had been 
suitable. 

Now, in several instances there we found that the house 
sewer lines were—in one instance we found they were 
not even connected with the septic tank. 

THE COURT: Was that true of the Wilkins prop¬ 
erty? 

THE WITNESS: No, sir; I do not think so. 

THE COURT: I think that should go out. 

MR. BOLOTIN: I agree with that. We will with¬ 
draw that statement, Mr. Weston. 

BY MR. BOLOTIN: 

Q My question concerned itself with whether or not— 

THE COURT: In fact, insofar as you know, the sew¬ 
age line was connected with a tank in this case? 

THE WITNESS: I think so; yes, sir. 

THE COURT: But I gained the impression 
32 that by virtue of the composition of the soil, the 
soil would not receive it, and the sewage was com¬ 
ing above the surface. 

THE WITNESS: Yes, sir. 

BY MR. BOLOTIN: 

Q I think your testimony as to the Wilkins property 
was that it was too deep in the ground to function, even 
if the soil were adaptable; is that correct? A Yes, sir. 

Q You told us that the sewage is spilling on the 
ground as of now. When is the last time you personally 
observed that condition, Mr. Weston, with relation to to¬ 
day’s date? A I think it was Wednesday of last week. 

Q And you found that condition still to exist there? 
A Yes, sir; it still exists. 
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Q I think you told us that you brought some state 
and county records here. A Yes. 

ME. BOLOTIN: I would like to do this, your Honor, 
if there is no objection on Mr. Halper’s part: I would 
like to have the Court accept in evidence the entire rec¬ 
ord as the official state file, and then we can use any 
portions we want as the trial progresses. 

ME. HALPEE: Well, you see, your Honor, my diffi¬ 
culty is this: I have no doubt that these letters 

33 were written, that there were reports made by Mr. 
Weston, and that they are authentic, and so forth. 

My objection does not go to that. I don’t want to 
waive my objection, but I do object to the materiality of 
the evidence disclosed by these papers. 

Now, there is a distinction. I am not going to ques¬ 
tion the authenticity of a letter. 

THE COUET: Well, I appreciate that. 

• • • • 

34 BY ME. BOLOTIN: 

Q Mr. Weston, you told us this morning that 
you had made a certain survey and certain recommenda¬ 
tions which are part of the file of your office. 

Now, my question is this: Did you, subsequent to these 
recommendations, have any conference with the defend¬ 
ants in this case concerning your recommendations? A 
Yes, sir. I talked with Commodore Badt. 

• • • • 

35 Q Excuse me. Commodore Badt is an official 
of the Colonial Investment Company; is that cor¬ 
rect? A He represented himself to be. 

It was in the County Health Department office. In that 
conference was Dr. H. C. Bradford, the health officer, and 
one or two of his sanitarians. I think Mr. Gibson was 
present, who was at that time employed by the County 
Health Department as sanitarian, and I believe Mr. Baker, 
who did the work on some of the septic tank installations 
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for the Health Department; I think he was present too at 
that conference. I know we went into this report in de¬ 
tail and discussed it 

THE COURT: 'Will you fix that date for me, pleaset 

THE WITNESS: I think that date would have been 
on or about January 1, 1949. The first part of the month 
of January, I think, 1949. 

I discussed it with Commodore Badt, I went into the 
usual procedure. I knew that there was no other, or I 
thought there was no other course than the sewer. I sug¬ 
gested to him at the time that they sewer it, and of course 
I did not know how much it would cost; I did not attempt 
to make any estimate on it. 

I know that there was quite a lengthy discussion on 
making repairs to all the malfunctioning systems, 
36 of which I discouraged as much as I could. How¬ 
ever, I do know that in many cases the sanitarian 
working in that area at the time in January, 1950, did 
leave with certain parties of which Colonel Wilkins was 
one of them, a boondoggling method of repairing those 
septic tanks, against recommendations of this letter. 

MR. HALPER: Of course, your Honor, as I said be¬ 
fore, I do not want to keep objecting. 

THE COURT: Yes, I appreciate this is all coming 
more than two years after the date of November 1, 1947, 
when the contract was entered into it. 

MR. HALPER: That is right; and also, your Honor, 
it embraces a larger field than we are inquiring about 

THE COURT: Well, I am not too much disturbed by 
that latter feature, but I do recognize the probative force 
of the action which is now occurring two years late. 

BY MR. BOLOTIN: 

Q Was anything said by Commodore Badt with refer¬ 
ence to carrying out the recommendations or suggestions 
of the state towards correcting this condition? A Yes. 
I think that Commodore Badt expressed willingness to 
try to carry these recommendations out; however, I do 
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know that at that time Commodore Badt in each instance 
would say he would have to go back to his company and 
discuss it with the other officials in the company. 

Q Well, did he indicate that the door was closed, 

37 as far as they were concerned in making any of 
these corrections, or that they were still— 

ME. HALPER (interposing). Now, that is leading. 

THE COURT: Yes; reframe your question. I will 
sustain it on the basis it is leading. 

What, if any, suggestion did he make about the future 
improvement? 

BY MR. BOLOTIN: 

Q Was there any indication during this conference 
that negotiations were being conducted by Colonel Wil¬ 
kins and other property owners with these defendants, 
on correcting these conditions? A No. I think Commo¬ 
dore Badt expressed willingness for the company to do 
all he could to correct those conditions. I know nothing 
about what the association of people had entered into 
with Commodore Badt or his company. 

Q Mr. Weston, what is a dry well? A Any hole dug 
in the ground to any depth and filled with gravel. 

Q What is the purpose of that? A It is a system 
that is used quite often to repair malfunctioning septic 
tanks. It really is not, the way it is practiced throughout 
the country—it is a waste of labor and money. It con¬ 
sists of trying to puncture through a tight clay imper¬ 
vious strata and getting into a pervious one or a 

38 sand formation. We do not recognize it in the 
State of Virginia as safe sewage disposal where 

water supplies are concerned in the immediate vicinities. 

Q Did you find any dry wells on the Wilkins property? 
A No, sir, I did not find any dry well there. I don’t 
know whether one was ever constructed there or not, at 
the time of this survey. 

Q Did you find any dry wells on any of the adjacent 
properties? A Yes, sir. 
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Q Do you know who dug those dry wells? A Only 
hearsay. 

Q Now, what type of water supply does this area 
have? A It has a deep well central water supply, 
owned by Sidney Pump & Well Company, Richmond, Vir¬ 
ginia. 

Q Where is that located with reference to Colonel 
Wilkins * house? A It is located within the vicinity. I 
could not say the exact direction from the house. 

Q Did you have occasion to look at or inspect that . 
water supply system? A Yes, sir, I have seen it. 

Q And how was the supply system functioning? A 
It was an approved supply at that time. I have not kept 
up with it since 1949. 

39 Q But it was satisfactory at that time? A 
Yes, sir. 

Q Now, generally how is that water supply obtained? 
From what source, and what is the theory of it? A It 
is a drilled well, a deep-drilled well, I think somewhere 
in the neighborhood of 200 feet deep, or perhaps a little 
deeper. The best I recall, it is an 8-inch—I think I have 
the record here. 

THE COURT: You may refer to it if it will refresh 
your recollection. 

THE WITNESS: The best I remember, it is an 8- 
inch drilled well of which it is cased a sufficient depth— 
the water is obtained from a lower strata, underground 
water stream or bed. The first superficial water table 
has been more or less cut out from this lower water table 
by the casing that is put in the well 
BY MR. BOLOTIN: 

Q Now, is there any relationship or possible effect 
that these septic tank systems might have to this water 
supply system if permitted to exist in its present condi¬ 
tion? A Only where deep, very deep dry wells would 
be installed to the septic tanks that would puncture 
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through the day strata and get down into the sand wat¬ 
ering formation. 

Q What effect would that have on the water 

40 supply system? A It would be a potential threat 
to the system, in that some of the liquid effluent 

from the septic tanks could find its way into that water 
strata and get into the well. It could—I don’t say that 
it will. 

Q In your opinion, Mr. Weston, is there any relation¬ 
ship between an unusually wet season to this non-func¬ 
tioning condition of Mr. Wilkins’ septic tank system? A 
It did not have much bearing on that system not function¬ 
ing; no, sir, because there was nothing there for it to 
function in. 

Q You mean the soil? A No soil there for it to func¬ 
tion in—suitable soil 

Q Has anything been done to alleviate that condition 
as it existed from 1948 until the present time insofar as 
the health menace is concerned? A I do not know the 
exact date or dates in which repairs were made to Col¬ 
onel Wilkins’ system, septic tank system; however, I have 
noted that since the time I made the survey in October 
and November, 1948, and as of last week, there has been 
a separation of the system. Part of the load has been 
diverted to the adjacent lot owned by the- Wellington 
Park Estates, and it is flowing on the ground now, even 
though there has been an attempt to put it under the 
ground. And it falls into the highway ditch and tends to 
flow into other property away from the Wellington Park 
Estates. 

41 Q Would that exposed effluent or sewage have 
any effect, or could it have any effect, on the health 

of the general neighborhood? A Very definitely. If the 
chain of events became right, it could be quite a danger. 
In fact, that is the only reason why we would make any 
attempt to try to get those things under control, from the 




public health standpoint It is especially dangerous from 
the standpoint of the diseases spread by sewage. 

MB. BOLOTIN: I want to introduce as Plaintiffs’ Ex¬ 
hibit No. 1 the first report of the witness, dated Decem¬ 
ber 17, 1948. 

MB. HALPEB: Your Honor, there is hardly any need 
for me to object to this, because I think this has practically 
been read into the record by the witness, and my general 
objection, of course, would cover it 

THE COURT: Well, subject to your general objection, 
it will be received. 

MR HALPEB: Yes, your Honor. 


46 Q Now, Mr. Weston, in these records there is 
contained a sanitation ordinance, County of Fair¬ 
fax, Virginia. 

I ask you if that ordinance was in force and effect dur¬ 
ing the years 1947 and 1948. A Yes, sir. 

MR BOLOTIN: I would like to introduce into evi¬ 
dence, if the Court pleases, particularly section 3 of that 
ordinance. 

MR HALPEB: Well, the only thing I can say about 
that, if your Honor please, is if I have the assurance this 
is a true copy of the ordinance—it is not proved in the 
manner required. 

If counsel says it is a true copy of the ordinance, then 
I have no objection. 

THE COURT: Very welL 

MR BOLOTIN: I am taking the authority’s word 
on it 

THE WITNESS: It was the law through those years. 
It has been changed since. 

(Document entitled “Sanitation Ordinance, County of 
Fairfax, Virginia,’’ was marked Plaintiffs' Exhibit No. 4 
and received in evidence.) 

MR BOLOTIN: Section 3 provides as follows: 


We' 
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“Any person, firm, or corporation shall, before starting 
any new subdivision, development, or any subdivision 
in the process of developing, shall furnish in 
47 triplicate, plans and specifications, of the sewer 
system or type of sewage disposal to be used in the 
locality of human habitation. These plans and specifica¬ 
tions must be approved by the health officer or sanitation 
officer for Fairfax County.” 

BY MR. BOLOTIN: 

Q Is there anything in the files to indicate that any 
plans or specifications were submitted in accordance with 
that section ? A No, sir there is not. There is a letter 
from Dr. Bradford to the Colonial Investment Company 
approving septic tank devices for the area, but there was 
no submission of those plans that I found in the files or 
in the office. 

• • • • 

49 THE COURT: The point the Court is making, 
so counsel will be clear, is, by way of diversion some¬ 
times the omission of a regulation may be a show of 
negligence. It may actually be a show of intentional 
action, if there is knowledge of willful endeavor to evade it. 

The only diversity is, if we start and grant that no 
application was made, what is the connection of the let¬ 
ter from Dr. Bradford saying the septic tanks may be 
used? There is a hiatus there. I do not follow it 

It may well be the application was or was not made, 
and you can or cannot prove it, or that it has been lost. 

Or what is the situation? 

MR. BOLOTIN: That is what we want to find out 

THE WITNESS: I do not know. All I find in the rec¬ 
ords is what I have stated to the Court. 

THE COURT: May I ask you, so I won’t pass the 
point, what is the official capacity of Dr. Bradford? What 
does he do? 

THE WITNESS: Health officer. He is the adminis¬ 
trative head of the county unit. 





THE COURT: If an application is made for a system 
of sewerage, is it his function to pass upon the feasibility 
of that application, whether it will work in a certain sec¬ 
tion or not? 

THE WITNESS: Yes, sir. Though his agents, as 
sanitarian. 

50 MR. BOLOTIN: What is that, again! 

THE WITNESS: Through his agents he should 
act on them from an administrative standpoint, sir. 

BY MR. BOLOTIN: 

Q When he gives a permit, does he give assurance 
that a septic tank system will function? A That should 
be the case. 

Now, may I explain one thing? 

Q Surely. A In studying the subdivision develop¬ 
ment of Fairfax County I have found that since 1946— 
that is as dose as I can pin it—that the septic tank study 
of subdivisions to see whether or not the soil was suit¬ 
able, was not being done according to Hoyle in investigat¬ 
ing the ground, but was being done on the basis of say¬ 
ing, “All you need is a half acre or more of soil to put a 
septic tank in.” Regardless of where the soil was, its con¬ 
dition, whether it was inundated, or what 

Now, who is responsible for that I do not know. That 
existed up to August 2, 1950, and was stopped by order 
of the State Health Department when we discussed it 
We discovered that practice on August 2, 1950. 

THE COURT: So that the new test is whether the soil 
will accommodate it? 

THE WITNESS: Judge, it is really a reinstatement 
of our old policy of putting in septic tanks only 

51 where they can be expected to work. Examine the 
soil. 

THE COURT: Against an arbitrary, whether it will 
absorb it, regardless of composition? 

THE WITNESS: Yes, a half acre or more. I do not 
know whether this applies to the Wellington Park Estates. 
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BY MB. BOLOTIN: 

Q Is Mr. Wilkins’ lot a half acre in sizet A It is 
around 15 or 17 thousand square feet Bight dose to a 
half acre. 

The records show here that there is mention of the fact 
that some of those lots were too small in the Wellington 
Park Estates and some of them should be grouped to¬ 
gether in order to get in a septic tank. There is mention 
in this file of that, and some of them were grouped to¬ 
gether for that purpose. 

THE COURT: In that connection, would the several 
houses share the same tank, or what was the system? 

THE WITNESS: No, sir; one individual system per 
house. 

THE COUBT: Why did they group the houses, then? 

THE WITNESS: Group the lots, I mean to say, sir, 
before the construction started. 

THE COURT: How would that come within the rule, 
if you need a half acre for a house and one septic tank 
to a house; how would the grouping of land help the 
situation? 

THE WITNESS: I think the original breakdown of the 
tract, however many acres it was, called for about 
52 12 to 14 thousand square feet per lot, and that was 

perhaps not considered sufficient under this scheme 
of trying to have about a half acre for a septic tank, so 
they blocked some of them together. 

THE COUBT: That is the point I wanted to follow. 
They blocked them together and accomplished what? 

That is, they made the yards larger? 

THE WITNESS: Yes, sir. 

THE COUBT: And holding the contractor down to 
putting a house on at least a half acre? 

THE WITNESS: As near as possible. Some of these 
ran about 15 to 17 thousand feet. 

THE COURT: How many square feet in a half acre? 

T HE WITNESS: 42^00. Half of that would, be 
21,250. 



Cross-Examination 
BY MR. HALPER: 

Q Mr. Weston, to take this last question while it is 
still fresh in our minds—you state that this ordinance was 
in effect, and section 3 required the corporation, or who¬ 
ever started the new subdivision, to furnish plans and 
specifications. Now, I think it was your testimony that 
this was not done. A I said I did not find any record of 
it in the office. 

Q I see. Now, you were not in control of this 

53 area at that time, were you? A In 1947? No, sir. 

Q You were not? A No, sir. 

Q So that most .of your testimony, if not all of it, fol¬ 
lows October 1948, when you made these tests; is that 
correct? A Yes. 

Q So that if the commencement of operation of these 
properties was in December, 1947, you were not present 
then, and you were not concerned, or you were not partici¬ 
pating in any of the transactions at that time? A No, 
sir; I was not 

Q Now, you did confer with Dr. Bradford about this 
situation from time to time since your test was made? A 
Oh, yes. 

Q As a matter of fact, Mr. Weston, have you examined 
the records of Dr. Bradford’s office? A Yes, sir. I have 
them all right here. 

Q You have them all there? A I think so; yes. 

Q Do you find there a,permit issued for the construc¬ 
tion of the septic tank on this lot? A Yes, sir. 

. Q That was issued? A Yes, sir. 

54 THE COURT: What was the date of that, 
please? 

THE WITNESS: October, 1947,1 think, sir. Around 
the 20th of October, 1947, I think is the permit date. I 
cannot be exact, but it is right within that two or three 
months there. 
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BY MR. HALPER: 

Q I show yon this paper and ask yon if that is not 
the permit that was issued. A I presume it is, sir. It 
looks very much like the copy of the permit that I saw. 

Q Now, Mr. Weston, I am going to indicate on the 
face of this permit a printed caption saying, “Sketch 
of proposed system,” and then written in pencil, “Sys¬ 
tem in the rear,” and then some penciled drawings and 
some of the data here refers to “50 feet,” and “Hub 
tile,” and “Concrete joints.” 

Would yon say that that was all a plan of the pro¬ 
posed septic tank? A This, Mr. Halper, is not what 
that ordinance talks about. 

I will answer your question directly by saying this is 
what the sanitarian hands to yon; not what yon hand 
to the sanitarian. 

Q I see. 

Well, then, my next question would be: If the sanitary 
officer or health officer of Fairfax County, on October 
20, 1947, issned a permit to install a septic tank 
55 system on the property we are inquiring about, 
would yon say that it was issued without requir¬ 
ing the plans and specifications? 

Would that have been done, I mean, in accordance 
with requirements and so forth? A Mr. Halper, this 
system was not put in according to this permit. 

Q It was not? A No, sir. In fact, I asked Mr. 
Baker the details of this system and the other sy ste m, 
and he didn’t know. 

Q Well, didn’t Mr. Baker, as a matter of fact, super¬ 
vise the installation of the system and pass it? A Sup¬ 
posed to have. However, that permit is dated in October, 
1947, and I understand from the parties living in the 
property that the septic tank was not put in until Janu¬ 
ary or February, 1948. and it is dated there October 20, 
having been signed and approved before the sy s t em was 
put in. 



Q Well, do yon know that as a fact, or is it what 
yon heard? A That is the reason why we conldn’t use 
him on the survey. He didn’t know anything about where 
the systems were, where they were located, even though 
he had sketched these and all. Or how deep they were 
in the ground. 

Q You mean you couldn’t use Mr. Baker? A No, 
sir, we couldn’t use him on the survey. 

Q Do you know who it was that supervised this 

56 installation? A Mr. Baker was supposed to have. 

Q I don’t follow you. A I don’t know why 
he didn’t follow through with it I do not know, Mr. 
Halper. 

Q Did Mr. Gibson supervise it? A No, sir. Mr. 
Gibson came in and collaborated with me in making the 
survey. 

Q As a matter of fact, the installation of this system 
was not a violation of law, was it? 

I mean, it was not installed without a permit? A I 
don’t know that, sir. That is not for me to say, but for 
the Court to say. 

Q Do your records indicate that? 

You say you have examined the records of Dr. Brad¬ 
ford’s office. 

Isn’t it a fact that this system on Colonel 'Wilkins’ 
property was installed pursuant to a regular permit 
issued bv the Fairfax County office? A The permit to 
install carries also with it an approval. Now, there is a 
permit there to install, but I failed to find a valid ap¬ 
proval of that system, or any of the rest of them. 

Q Now, Mr. Weston, isn’t it a fact that if there is 
no approval, that this system is being operated 

57 in violation of law and by none other than Colonel 
Wilkins? A I think so; yes, sir. 

Q And the authorities in Fairfax County, are they 
acquainted with that fact? A Yes, sir. There is noth¬ 
ing we can do about it. 
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Q Nothing yon can do? A Not now; no, sir. A 
sewer is the only correction. 

Q I didn’t ask yon that I mean, if Colonel Wilkins 
is violating the law by maintaining a system contrary 
to law, yon say there is nothing the authorities can do 
aboat.it? A Not at present; no, sir. It has got to be 
worked out on a community-project basis. 

Q Mr. Weston, actually a sewer system is preferable 
to a septic-tank system; isn’t that true? A In soil like 
that; yes, sir. 

Q Well, now, that is not responsive. 

I say, generally, not “soil like that”; isn’t the septic 
tank less desirable than the sewer system? A Mr. 
Halper, a septic-tank system today is really more or less 
an outgrowth or doing away with the old primitive Chic 
Sale. It is a step upward. It must be used, though, in 
rural sections, because there is no other way to get a 
flush toilet system. 

Q Now, you had no other available sewer' connections 
at Wellington, and therefore it was desirable to 
58 use a septic-tank system, without more? A No, 
sir, I do not agree with that. 

Q Now, I. don’t have in mind the condition of the 
soil, but I mean sewer not being available and houses 
being built there, it was necessary to have a septic-tank 
system; is that right? A No, sir; because the builder 
could have put in a package sewage treatment plant, what 
is called a package sewage treatment plant. They are 
doing it all over the state today where they have condi¬ 
tions like that. 

Q When you made your test, in October 1948, October 
27 and 28, 1948, did you extend your test for any dis¬ 
tance beyond this property? A Yes, sir, Mr. Halper. 

Q How far did you go? A I have been over all that 
area. 

Q Now, what is your estimate of the area contiguous 
to or surrounding Wellington? How'large an area is 



that—well, say in terms of acres, where the soil is of 
the same general character! A There is an area in 
Fairfax County lying on both sides of No. 1 extending 
from Fort Belvoir to Alexandria, at least four miles 
square, in which septic tanks would not be the practical 
sewage system. 

Q Now, confining yourself to that area that 

59 yon have just delineated, are there any houses 
there served by septic tanks! A Yes, sir. 

Q How many, in your estimation! A How many 
houses! 

Q Just generally. A Gee, I don’t know. 

Q There are many thousands of houses; isn’t that 
true! 

THE COURT: Why don’t you ask him the reverse! 
What percentage, or what group! Wouldn’t it be the 
same thing that you are after, whether it is small or 
large! 

MR. HALPER: Yes. 

BY MR. HALPER: 

Q I suppose there are subdivisions, aren’t there! 
grouped together in that area! A Yes, sir. 

Q All of them are served by septic tanks, aren’t they! 
A No. There is a sewage treatment plant in two of 
the subdivisions in there. There is one that is going in 
now to serve Holland Hills, in which the sewer lines have 
already been put in. 

Q Well, now, that is at the present time! A It was 
going there at the time we are speaking of the survey. 
Q Now, there are numerous houses in that 4- 

60 mile-square area that are served by septic tanks, 
notwithstanding the soil is of the general nature 

and character of the soil you find on Colonel Wilkins* 
lot; is that right! A Right 
Q O. K. Now, you made a survey of the entire area! 
A Practically all of it 

,<2 Do any of those houses precede in point of time 
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the Wellington houses, as to building, as to construc¬ 
tion? In other words, were they erected prior to the 
Wellington houses? A . Yes, I think there is a sub¬ 
division adjacent to the Wellington Estates known as 
Toxamont, that perhaps started before. 

Q And they are now served by septic tanks? A 
Yes, sir. 

Q You don’t find a general condition there that is 
violation of law and injurious to health, and so forth? 
A Yes, sir. 

Q You do? A Yes, sir. 

Q What measures are you taking to correct that? A 
Same measures that we are trying to set up for Welling¬ 
ton Park. 

Q In other words, you are trying to induce them 

61 to put sewers in; is that right? A That is right, 
sir. 

Q But no action is being taken to abate these nui¬ 
sances? A Mr. Halper, there is nothing you can do. 

• • • • 

Q Now, Mr. Weston, I think you also made a state¬ 
ment that water did not seriously affect the operations 
or functioning of these systems. A You mean rain? 

62 Q Bain water; yes. A Not over a period 
of time; no, sir. 

Q Now, if I were to tell you— A And suitable soil. 

Q What is that? A Apd suitable soil, it will not. 

Q Of course, your general scheme and your general 
idea is that the soil must be porous so as to absorb all 
the waste water, and so forth? A Sufficiently porous. 

Q Sufficiently, and your point is that the water table 
is so high up and the ground is so hard that it win 
not function with respect to absorption qualities as it 
should? A May I correct you? 

That is superficial water table. It is not the actual 
water table. 
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Q Caused by the rain waters! A That is right The 
little bit that can get in that tight soil. It just stays in. 

Q Not the water that comes np from the earth? A 
Not the water that yon would really classify as a water 
table, Mr. Halper. 

Q Well, put it this way: The water that falls, the 
surface waters or rain waters that fall on the earth can 
only sink down to a certain depth if there is hard pan, 
and when it reaches that level you call that the 

63 water table you are talking about? A That is 
correct 

Q Superficial water table. 

Now, would it change your answer if I were to tell 
you that the records of the Weather Bureau show that 
in 1948 the precipitation of rainfall was greater than 
any fifty years preceding in that area? A It would not 
change my opinion. 

Q It would not change your opinion at all? A No, 
sir; hot a bit. Not a bit Because it is still pouring 
on the ground out there, Mr. Halper. 

Q What is that? A The septic tanks are still pour¬ 
ing on the ground out there. The rain had absolutely 
nothing to do with that 

Q There is some absorption there, little as it is, isn’t 
there? A Yes, but if they were put in incorrectly— 

Q Did you say yes? A Some absorption, sure, but 
if they were put in incorrectly, Mr. Halper—the point I 
want to get to you is this, that if they were put in cor¬ 
rectly in correct soil, that amount of rain would not 
have bothered the system at alL We have thousands 
of them working in and around Norfolk. 

Q Well, I think you are going a little to far, Mr. 
Weston, but I want to ask you this: Absorption 

64 by a porous soil is the secret of good function¬ 
ing; right? A I stated previously that there were 

two factors, two major factors. One was seeping into 
the ground, a trickle into the ground, with the ground 
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absorbing it The second is transpiration, in which vege¬ 
tation and evaporation played a part too. 

Q That was to take care of waste water? A No. 

Q Water? A The ground breathes, Mr. Halper. 

Q Yon mean evaporation of water? A That is right 

Q All right 

Now, if water does not play the important part that I 
say—yon say it does not—then yon think a wet sponge 
will absorb more or less water than a dry sponge? A 
Mr. Halper,— 

THE COURT: I do not think that is analogous here. 
I mean, the qualities of a sponge are those of absorbing 
water. That is why it is commercially useful, but the 
problem here seems to be that this earth is so repellant 
that it won’t absorb. 

MR. HALPER: I follow your Honor. Your Honor 
means that it just does not absorb in the beginning, 
whether it is wet or dry. 

65 THE COURT: Well, I mean, don’t you recog¬ 
nize—or am I wrong—that a sponge has the qual¬ 
ity of absorption. That is why it is commercially valu¬ 
able. It follows, as night follows the day, that tile dry 
will absorb more than the wet, because the wet is ap¬ 
parently saturated. But if you start with the premise 
that the soil won’t absorb at all, or absorbs very little, 
then I don’t think concentration makes very much differ¬ 
ence. 

MR. HALPER: Your Honor is correct, if that is the 
fact. 

BY MR. HALPER: 

Q Mr. Weston, is it true that this soil does not absorb 
any at. all, or very little? A I will help you out by 
saying this, Mr. Halper:—you are kind of confused in 
asking me the question—during the time that it rains 
and while the rain is falling down, there may be less 
evaporation and transpiration, and there may be some 
little effect there, if that is the point you are trying to 
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ask me; I will concede that right off. That during the 
hours of rain, and so forth, there may be less evapora¬ 
tion, but there was no absorption at all hardly in that 
soil, Mr. Halper. 

Q And then you think that that situation is true of 
the thousands of houses in that areat A Generally 
speaking, you are correct ' 

66 Q Are people living in all those houses? A 
Yes, sir. 

Q Is Colonel Wilkins now occupying his house? A 
Yes, sir. 

Q You were there last Wednesday, weren’t you? A 
That is right 

Q How did you find things there? A The same way. 
Q Well, I mean, is Colonel Wilkins in possession of 
the house? A I think so; yes. 

Q And lives there day after day? A I think so. 

Q Has a family? A Yes, sir. 

Q And has a very fine home? A Yes, sir. 

Q Is that right? 

THE COIJBT: He would not be in a position to pass 
on whether the house is a fine one or not 
BY MR. HALPER: 

Q Of course, Mr. Weston, in the exercise of your 
proper duties as a health officer of the State of Vir¬ 
ginia, and so forth, you would think that you would 
have accomplished something if you could substitute a 
sewer for those septic tanks; is that right? 

67 A Why, I should think it would accomplish a 
whole lot, from the standpoint of public health; 

yes, sir. 

Q Now, Mr. Weston, I think you said that dry wells 
do not do much good. A No, sir; in the manner in 
which they are usually constructed, because sacrificing 
horizontal seepage for vertical seepage is not a very 
efficient method. • 
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Q Do yon think this disposal should be as near to the 
surface as possible? A That is right; and spread out 
over as long an area as possible, too. 

Q That helps the evaporation, I presume? A It 
helps the absorption; yes. And transpiration. 

Q But nevertheless a dry well does serve some pur¬ 
pose; draws off the water from the wet soil? A Well, 
it would certainly do some of that; yes, sir. It would 
have a certain volume capacity, that is true. It would 
have a volume capacity, too. 

Q In October 1948 you visited the place and you dug 
some holes, I think you stated, 24-inch holes, and filled 
them with water, and then you made a test over a period 
of time as to the time it took for that water, the surface 
of the water, to drop, and that gave you your percolation 
test; is that right? A That is right, sir. 

68 Q In other words, if the percolation was good, 
that water would drop quickly? A That is right. 

Q But in this case it did not? A That is right In 
fact, it filled the holes. 

Q Why didn’t you make a test like that in October 
1947, before these houses were built? A I wasn’t pres¬ 
ent then. 

Q Why didn’t Dr. Bradford do it? A I don’t know. 

MR. BOLOTIN: Your Honor, that is argumentative. 
I mean, why didn’t the builder do it? Put it that way. 

THE COURT: Well, I think it is argumentative; and 
on that basis I sustain you. 

MR. BOLOTIN: Why didn’t the builder do it? 

THE COURT: Maybe Dr. Bradford is available, and 
we will have him here. 

MR. BOLOTIN: Well, we think he is available. 

MR. HALPER: Yes„I plan to have him here, your 
Honor. 

BY MR. HALPER: 

Q But so far as you know, Mr. Weston, a permit was 
issued, but you are doubtful as to whether the final work 
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was approved! A May I state, Mr. Halper, that I in¬ 
vestigated that permit end of the thing too, and that 
69 is why I stated that the permit was issued in Octo¬ 
ber, signed in October, apparently was issued in 
October, because it is signed October 20, 1947, and the 
best records I can find show that the house was built 
around January—the septic tank was put in about Jan¬ 
uary 1948. Therefore I thought that no inspection had 

been made of any of them. And furthermore, Mr. 

Baker, in going over them did not know one thing about 
what was in the ground or where they were located, and 
some of them were not located where the sketch showed 
they should be located, and in fact it just took a long 

time to do the survey, because we had to start from 

scratch on every bit of it. 

Q Now, Mr. Weston, I suppose the number of people 
living in the house and the use that they put to the 
various facilities there has something to do with the 
functioning of the septic tank; is that right, or not! A 
It certainly does, but may I state further that we de¬ 
signed this tank for a normal use, and also it is designed 
with the idea in mind of increasing it with the number 
of bedrooms. Increasing the size of the field and the 
size of the tank. In other words, it is a shoe that fits 
the foot. 

Q Well, how many do you consider in a family! I 
mean, in designing this tank, how many do you provide 
for! How many members of the family! A One, two 
or three bedrooms and on up. The usual small con¬ 
ventional one is about two to three bedrooms. 


71 Q You stated, I believe, that there is an area 
known as Toxamont, adjacent to Wellington Park! 
A Yes, sir. 

Q Which had been built prior to Wellington Estates; 
is that right! A Yes, sir; I think so. 
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Q And they were having similar difficulty at Toxa- 
mont? A Yes, sir; and have had all along. 

Q All along? A Yes, sir. 

Q Since they began the development? A Yes, 
sir. 

72 Q And np to the present time? A Yes, sir. 

Q And that is true of other areas in this general 
part of Virginia; correct? A Yes, sir.. 

• • • • 

73 BY THE COURT: 

Q See if I have got the problem: 

The Court gains the impression from your testimony 
that there is an area in which Wellington Park 

74 is situated, that has an unusual soil condition, in 
that it differs from most soil, that the surface of 

the soil nearest the earth’s surface is a very hard- 
packed clay of some type which does not absorb % very 
readily. 

Is that correct? A On the whole that is correct, sir. 
Q And your opinion, qualified as an expert, is that 
some time this may have been the bed of an old stream? 
A Yes, sir. 

Q Now, does that lend anything to the problem as to 
whether the absorbency of the soil has been washed away 
and other ingredients brought in? A Yes, sir. 

Q What would it be? A I think that the water con¬ 
dition having been spread over the soil would have settled 
it so tightly that it has been in a stage, a slow stage of 
making rock. 

Q Instead of the stage we sometimes find that rock 
disintegrating the soil, this is soil going back to hard 
rock surface? A Yes, sir. 

Q And produced anciently by this riverbed system? 
A Yes, sir. 

Q Now, your testimony gives me the impression 
that the area is large. A About four miles 
square, at least, I think, sir. 
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Q And the next thing I want to ask yon is this: 

With reference to the house of Colonel Wilkins and 
his wife, is there a basement in that honsef A No, sir. 

Q in other words, there was no indication that in the 
construction they went down a certain distance in con¬ 
structing a basement, to have information? A No, sir. 

Q Ton mentioned something about radiant heat 
Would the presence of heat near the soil have any ten¬ 
dency to harden that soil to prevent absorption? A No, 
sir. That relates to the plumbing sir. 

Q As the Court understands it, radiant heat is heat 
which is in the floor of the building itself. A Yes, sir. 

Q Usually concrete, is it? A Yes, sir. 

Q And the only thought I wanted to ask you, to dear 
something in my mind, would that heat in any wise in-, 
fluence the soil beneath it? A No, sir. The influence 
I thought it had on the situation was that the sewer 
stubs came out of the ground— 

Q Sewer what? A Stubs. That is, sewer lines 
coming out of the house. 

76 Q Pipe lines? A Pipe lines were too deep in 
the ground to permit putting them into a shallow 
trench. Two and a half feet, ran two and a half feet, 
coming out of the ground, at a point about two and a 
half feet 

Q As I recall your testimony on direct examination, 
it was that there was a water system of this particular 
house, Colonel Wilkins’ house, that had a depth of 200 
feet. A There is a central water supply that serves 
the whole area. 

Q Is that housed in some sort of water tank? Is 
. that where the pressure comes from? Does this house 
have flowing water, pressure water? A Yes, sir. 

Q Does it have an individual pump? A It is sup¬ 
plied by a central water system, owned by the Sidnor 
Pump and Well Company. 
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Q And that gives the pressure for the circulating 
water? A Yes, sir. 

Q And that is independent, then, of any particular 
project for the house? A Yes, sir. 

Q The contractor didn’t put that in? A No, sir. 

• • • • 

78 Q You were asked concerning the problem of 
sanitation, of whether these dry wells or other de¬ 
vices would contaminate that water which, in turn, is used 
for drinking purposes. A We would be afraid to recom¬ 
mend that they be used, because of the likelihood, how¬ 
ever remote it may be. 

Q Now, the next thing I want to ask you is this: 

How large is the average septic tank? By that I mean 
what is the width, the length, and the depth? Do you 
know what it is in this particular case? A 8 feet long, 
4 feet wide, and 5 feet deep, I think, all of those. It is 
on the permit there. I think that that feature of con¬ 
struction was followed. 8 by 4 by 5. 8 in 

79 length, 4 in width, and 5 in depth. 

Q Now, -when a septic tank is built, is there 
any hard surface put in the bottom—and I am going to 
ask you the contrary; is there any ceiling put on the 
top, or any cover put over the top? A Sir, the walls 
are 6-inch thickness of concrete. 

Q The side walls? A 4 to 6 inches. The floor bot¬ 
tom is 4 to 6 inches. 

Q Concrete again? A Yes, sir. The top is a com¬ 
pletely enclosed case of concrete vault. 

Q Then we can grant the premises, I assume, with 
that construction, that seepage is not desired to attempted 
to gain through the bottoms or the sides of the tank. A 
Bight, sir. 

Q Is there anything to put into the tank, biological 
plant life or animal life, to destroy the material which 
goes into the tank? A No, sir. That comes from the 
body itself, the bacteria that is in the body waste. 
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Q The waste itself generates the bacteria which, in 
torn, destroys? A Yes, sir. 

Q I asked yon that because yon had mentioned that 
there were two general principles that yon are 
80 faced with; first the question of absorption. 

Now, in this type of septic tank what absorption 
is there? I had the impression first that the soil ab¬ 
sorbed it, and the, composition of the day prevented that 
absorption. A Yes, sir. It is quite a debatable question 
as to how high, exactly how high the rate of expected 
absorption should be; whether it should be around 60 
per cent or 70 per cent; that is, absorption by the soil. 
Or as to whether or not— 

Q This type of tank would not have absorption at all, 
would it? A The effluent line from it will have; yes, 
sir. 

Q You mean that after the tank itself fills, there is 
an overflow? A Yes, sir. 

• • • • 

85 Q Would you say that the whole soil is such 
that the greater depth or change in drainage canals 
or anything else, would not improve the situation? 

86 A No, sir, I don’t think so. 

• • • • 

87 THE COURT: I am prepared to dismiss this 
witness finally from the case. 

Is there anything else you gentlemen need? 

MR. HALPER: Except that I want to renew my 
objections, your Honor, to all his testimony, except with 
respect to his qualifications, and also to his recommenda¬ 
tions, and with spedal emphasis on the fact that his en¬ 
tire transaction commenced in October, 1948, nearly a 
year after the transaction which we are inquiring about 
THE COURT: Very well. With regard to any rec¬ 
ords he has produced, is there anything else that 

88 you gentlemen need, except the three that have 
been offered? 
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• • • • 

92 Fernando Treat Nor cross 

was called as a witness for and on behalf of the 
plaintiffs. 

• • • • 

Direct Examination 

• • • • 

93 Q What is your profession or occupation? A 
I am a civil engineer. 

• • • • 

Q And could yon give a brief outline of that expe¬ 
rience, Colonel, both in your civil capacity and/or in 
the Army? A Well, in connection with civil matters, as 
a consulting engineer in and around Washington, before 
the last war we had many problems in connection with 
the development of properties in the suburban areas 
where sewage systems were not available, where we had 
to investigate, and sometimes design septic-tank systems 
as a solution to the problem; and we did that for private 
estates and for institutions in a number of cases. We 
also designed complete treatment systems for institu¬ 
tions and communities and even in the Army I had 

94 a good deal of experience in sewage disposal, in 
Austria. That was one of the things I had charge 

of. We had to investigate many of the problems over 
there. 

• • • J • 

Q Colonel, in connection with your civilian life, are 
you connected with any private company or corporation? 
A Yes. I have been connected with a corporation here 
for the last 27 years. In fact, I organized the corpora¬ 
tion 27 years ago and have been active in it except while 
I have been on active duty with the Army. 

Q What is the name of that company, sir? A Asso¬ 
ciated Engineers, Incorporated. 
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Q Where are they located! A 1711 Connecticut 
Avenue. 

Q Colonel, do yon know the plantiff in this case, 
Colonel Wilkins? A 1 do. 

Q Do yon know where he resides, sir? A Yes, I 
do. 

• • • • 

95 A I first became acquainted with Colonel Wilk¬ 
ins some time early in the spring of ’49. 

Q What was that acquaintance in connection with, 
sir? A At that time the community in which Colonel 
Wilkins lives was very much interested in the develop¬ 
ment of the sewage system for the community. They 
wanted to find out what the problem was and what was 
involved, what it might cost, and our firm was contacted 
to make some studies and make a report along that line, 
and in that connection I met the various members of the 
committee out there, went over the properties, and be¬ 
came acquainted with Colonel Wilkins. 

• • • • 

96 Q How long a period would you say that ex¬ 
tended! A You mean the survey? 

Q The survey; yes. A Oh, it only took several 
weeks, I should think—maybe not continuously, but about 
several weeks study out there. 

MB. HALPEB: Just a minute. At this time, your 
Honor, the defendant would make the same objection. 

THE COUBT: The same general objection that was 
made to the testimony of Colonel Weston on the stand 
yesterday? 

• • • • < 

Q Was this survey, Colonel, that you mentioned, made 
by you or under your supervision? A It was made by 
the personnel of the corporation and under my general 
supervision. 

Q You were present when it was made; is that cor- 
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rect? A I was present part of the time. I was ont 
there on a number of occasions and I participated in 
writing a report 

Q Now, coming back to March 1949, Colonel, did yon 
daring that period of time become familiar with the 

97 sewage problem on the Wilkins property? A 
Some months following my first contact ont there 

I did have occasion—Colonel Wilkins asked me to look 
at his property and I did go there and look at it Dur¬ 
ing the conrse of an extension to his septic tank system. 

Q Can yon fix that time approximately, sir ? A Well, 
I shonld think it was late in the snmmer or early in 
the fall of *49. 

Q Can yon tell the Conrt what yon observed on your 
observation of the Wilkins property as it pertains to 
the sewage disposal system on that property? A When 
I looked at the property with Colonel Wilkins there was 
some trenches approximately 42 inches, possibly 48 
inches, deep,- cut down throngh for the purpose of laying 
an extension to the underground pipe system of the sew¬ 
age system. I examined those trenches very carefully 
to see what the material was. It was brick-day, nothing 
but brick-day; the tightest kind of brick-day. 

THE COURT: May I understand yon, when yon speak 
of the trenches, yon mean that the soil was brick-day? 
t Hh; WITNESS: Yes, the soil in the trenches. 

THE COURT: Not actually brick laid in trenches? 
THE WITNESS: No, it is day typical for the pur¬ 
pose of making bricks, a very tight day. 

I also noticed ont there where the effluent from the 
septic tank had backed up and overflowed over the 

98 rear yard to quite an extent; I would say a third 
or half of the yard had been covered by the backed- 

up effluent. 

BY MR. BOLOTIN: 

Q Did yon have occasion, Colonel, to make a test of 
that subsoil to determine it§ porosity? A I made no 







test of Colonel Wilkins’ snbsoiL I had made tests in 
the community there, but not upon his property! 

Q Were you able to determine without a test whether 
that soil was pervious or impervious! A Oh, yes, I 
could tell without testing it, it was entirely impossible 
to put a septic-tank system in there successfully. 


Q Colonel, did you have occasion to survey all of the 
ground in the Wilkins property! That is, either the sur¬ 
face or subsurface! A You mean observe it! 

Q Yes, did you walk over it! A I did; yes. 

Q Would you say that this hard-pan condition or 
brick-clay condition existed on all of his property 
99 or part of his property! A It existed in that 
whole community, that part of the community over 
that whole area. 

Q And that would include the Wilkins property, sir! 
A Yes. 

Q Could you tell the Court how far below the surface 
this strata of hard pan or day began! A Very dose 
to the surface, several inches; not more than three or 
four inches below the surface, in striking day. 

Q Now, I think you told us. Colonel, that you made 
a survey for determining the cost of what you called a 
sewage treatment plant A Yes. 

Q Will you please tell the. Court in detail just how 
you conducted the survey, what methods you used, and 
what, in your opinion, would be a reasonable cost to 
establish a system that would properly dispose of the 
sewage on the Wilkins property! 

ME. HALPER: Your Honor, I object to that 

First of all, it is not within the scope of the pleadings, 
this being a suit for rescission. The cost of hrataBag a 
sewage system would not relate to anything that is 
claimed here. 

THE COURT: The only observation the Court has 
is, I assume that the sewage system is going to cover 
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an area—1 don’t know the extent of it—that will 

100 be one item. Whether there is one or more plants 
of disposal, I am uncertain, and then of course 

this allocation towards this one piece of property as to 
how much it will cost to put this property in line with 
the whole development. 

For the moment I will reserve on your motion and * 
permit the testimony to go in, subject to a motion to 
strike from you later. 

BY MB. BOLOTIN: 

Q Would you answer that question, sirt 

THE COURT: First of all, you had better give us 
the limits to which your survey went, for which this 
sewage disposal plant was supposed to be installed. 

Do you understand what that means? 

THE WITNESS: Yes. 

THE COURT: It is one thing to have an area ten 
blocks square, and another thing to have it four miles 
square. 

MR. BOLOTIN: I might qualify the question in this 
way: 

BY MR BOLOTIN: 

Q Colonel Norcross, my question was framed as the 
property relates to Colonel Wilkins’ property only. 

In giving your answer you might point that out to the 
Court 

THE COURT: That is what I would rather have, if 
I can get it 

MR. BOLOTIN: Yes, sir. 

101 THE WITNESS: I will endeavor to give you 
the best answer possible. 

We have surveyed that entire area of Virginia, of some 
3,000 acres, and have designed and started construction 
of a large sewage disposal plant perhaps a mile and a 
half from Colonel Wilkins. That is probably beside the 
point At the time of this survey that you speak of, I 
was considering only the area involved in the Wellington 





Park Estates, I believe they call it, which probably totaled 
some hundred lots, around a hundred lots, many of which 
are actually built on and are being lived in. The location 
of Colonel Wilkins’ property at the far northern end 
of the subdivision and at the high ground is such as 
would require a disposal line, a collector line, to serve 
him, passing entirely through the rest of the community. 
I made the survey based on the entire community and 
my figures were along that line. The collector system 
for the entire community and the estimated cost of the 
disposal plant for the community was made. 

Your Honor, may I refresh my memory with my report 
that I made at that timet 

THE COURT: Yes, indeed. 

(The witness referred briefly to a report) 

THE WITNESS: Some 3,000 lineal feet of collector 
sewer was involved, together with a certain amount of 

" concrete cradling encasement The total estimated 
102 cost of which was, including engineers’ fees and 
legal fees, $18,168. That is for the collector sys¬ 
tem without the plant 

This report was made in June of ’49. I would say 
that at present prices, that probably 20 per cent would 
have to be added to that 

THE COURT: Would you say roughly about $20,000? 

THE WITNESS: No. Roughly $22,000. 

THE COURT: Now, one thing I was interested in is 
the cost to lay the pipe from the Wilkins property to 
the sewage disposal, or does that include the area con¬ 
tiguous to the Wilkins property and these one hundred 
lots that you mentioned? 

THE WITNESS: That includes a line from the Wilk¬ 
ins property all the way through with a few additional 
branches to pick up some of the homes which are not 
directly on that line. 

THE COURT: You mean to give this house and prop- 
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erty proper sanitation wonld cost approximately $22,000 
for the one honsef 

THE WITNESS: It wonld, using the capacity pipe 
which is necessary to serve the cornmnnity. Yon cer¬ 
tainly cannot get rights of way to cross private property 
and pnt in a small pipe adequate only for one house. 
Yon wonld have to pnt in the proper size for the com¬ 
munity. Whereas this calls for 8- and 10-inch lines, 

103 if Colonel Wilkins was being served individually 
he wonld have to use a 6-inch line. That wonld 

be the minimum. Which wonld make some difference in 
the cost. here. Not a great deal, but wonld probably re¬ 
duce the cost 25 per cent, maybe; not more than that. 

• • • • 

Q Just to serve the Wilkins property? A Just to 
serve the Wilkins property. 

Now, with respect to the plant, the thought at the time 
of survey was that we wonld be able to dispose of the 
sewage into the Holland Hall Village system which has 
a disposal plant That being the case, we would have 
no plant to build. If the Holland Hall Village plant 
wonld not be available for this sewage and a new plant 
had to be built, the cost wonld have been at that time 
somewhere between 35 and 45 thousand dollars. At this 
time I wonld say it wonld probably be 45 to 55 thousand. 

Q Colonel, in your opinion could any septic-tank sys¬ 
tem be installed on the Wilkins property so as to function 
properly? A Definitely not. That entire area is not 
adapted to the disposal of sewage effluent under the 
ground. It cannot be done. 

Q Now, Colonel, in your opinion is there any- 

104 thing less than what yon just told the Court that 
could be done to properly service the Wilkins 

property? A There is no other solution, unless you col¬ 
lect the sewage with wagons every day, like they do in 
foreign countries and haul it away, and that I would not 
consider adequate for a modern community. 
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Q Colonel, is it customary to test soil to determine 
its porosity before installing a septic-tank system? A 
Tes. It is mandatory in many subdivisions. The F. H. A. 
requires it, and many state departments of health re¬ 
quire it, and many cities require it Yon cannot ade¬ 
quately design a sewage disposal system unless yon know 
that the soil is capable of taking care of the effluent 
There are regular prescribed standard tests which are 
published for that purpose. 

And I might say that a layman—the test is so simple 
that a layman could perform the test and get the answer. 

Q What is that test, sir? A The standard test is to 
put down two holes to the depth of which you propose 
to lay the* pipe, say from 18 inches to 36 inches, which .is 
generally the depth limits, and put down .two 1-foot- 
square holes to that depth, and wash the walls down with 
flashing water on there so that the walls are damp, and 
put six inches of water in that hole—exactly six inches— 
and take the time that lapses for that six inches of water 
to completely disappear. Divide the time elapsed 
105 by six, and you get the average per inch of water. 

That, with the table that comes along with the 
test, you can tell exactly how much pipe you are going 
to need or whether or not you can do it in that manner. 

If the average is greater than one inch , an hour—in 
other words, if it takes more than six hours for that 
water to be dispersed completely, the soil is not fit for 
septic-tank system. 

• • • • • 

107 Cross-Examination 

BY MB. HALPER: 

Q Mr. Norcross, when did you visit the Wilkins prop¬ 
erty? Was it the spring of 1949, I think you said? A 
No. 

Q First visit, that is. A My first visit out there 
in the whole community was some time in the spring of 
’49. 
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• • • • 

108 Q You said something about your visit being 
in connection with the extension of the septic sys¬ 
tem. I think that is what you said. A Well, it hap¬ 
pened to be at the time that the septic system was being 
extended. 

Q That is what I mean, and by that do you not 
mean that Colonel Wilkins extended the absorption fields 
onto an adjacent lot! A I don't know who did it All 
I saw was the trenches open there and the character of 
the material. I don't know anything about where they 
went to, or who did it. 

Q It was being done, at any rate! A It was being 
done. 

Q Now, would that indicate to you that somebody 
was extending the—what do you call the fields that absorb 
it! A Disposal fields. 

Q —that somebody was enlarging these fields or ex¬ 
tending them; is that what was going on! A I would 
judge it was what was going on; yes. 

Q What would have been the purpose of that! A 
Temporary expedient to put off the zero hour until some 
time in the future when you would have to do some¬ 
thing else. 

Q Well, now, what do you mean by “tempo- 

109 rary"! A Well, I had the same experience at 
the Madiera School. They put in a disposal sys¬ 
tem, underground disposal system when they built the 
school, and for a number of years it was all right, and 
then the soil became completely blocked and it over¬ 
flowed over the ground, and they came to me and asked 
me what to do, and I said, “Well, the same thing to do 
that I told you three years ago; put in a disposal system." 

“Well, we can't afford it, but what can we do for an 
expedient!" 

I said, “You can put overflows into your chambers, 
wiich you have, and build some trenches down the hill- 



side and run these into these trenches and maybe for 
a year or two they will take care of it, but they will get 
clogged up sooner or later and then you will have to do 
something else.’’ 

As a matter of fact, they did that twice; built these 
trenches until they overflowed and went farther down the 
hill and built them again, and they overflowed, and 
finally they put in a complete plant up there. 

It is a temporary expedient. 


110 Q So that even if the soil here responded to 
your test, you still would not prefer that over a 

sewage disposal system? A No, a sewage disposal sys¬ 
tem is the last word in treatment of sewage, but many 
septic tank systems are satisfactory and are used and 
have been used for many years. 

Q Yes. And isn’t it possible for a septic tank system 
to operate normally and properly even though it doesn’t 
meet the absolute test? A It will never function prop¬ 
erly if the water will not percolate into the ground. 

Q Taking this territory, I think you said you made 
a survey which extended over about one hundred lots in 
the Wellington subdivision—your answer is yes, isn’t it? 
A That is right. 

Q You don’t happen to know how many houses 

111 are in the Wellington subdivision, do you? Or I 
would say, how many houses are built by the 

Wellington Estates? A At the time I made my investi¬ 
gation it would have been possible to serve 37 homes and 
10 vacant lots in the Wellington Estates subdivision. 


112 Q Did you ascertain as a result of the survey 
that the soil embraced in this 3,000-acre tract was 
practically the same type as you found in the Taylor 
property where you dug that test hole? A A great deal 
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of it is similar in character. It is a different type 

113 of clay in some places, but it is pretty much im¬ 
pervious in the whole area. There are few isolated 

cases— 

• • • • • 

Q What proportion of the entire 3,000-acre tract 
is served by a system other than a septic tank system, 
roughly? A Well, most of them are waiting for the 
sewer right now. They are not served by anything. 

Q Well, they have some disposal system. A Well, 
Holland Hills is effluenting into the creek under a tem¬ 
porary permit by the state. 

THE COURT: What creek is that, Hunting Creek? 
THE WITNESS: Well, ultimately Hunting Creek. It 
is Paul Spring Branch and ultimately into Little Hunt¬ 
ing Creek, under a temporary permit from the state. And 
the community there next to Toxamont, they are 

114 just waiting, on pins and needles, for the sewer 
system to be finished, so they can go in there. 

They are not being served by anything.- 

• • • • 

Q On the occasion of your visit to Colonel Wilkins’ 
house in the fall of 1949, did you observe anything 
extraordinarily bad about health conditions or sanitary 
conditions? A Yes, I did. 

Q What was it? A Sewage had been deposited in 
a large part of the yard on the surface, which had a 
bad odor and certainly was not healthy. 

Q And how far did that extend? I mean, what area? 
A I suppose perhaps a third or a half of the yard 

115 there. 

Q Wouldn’t it really be on the surface of that 
portion of the yard which was immediately over the fields, 
the absorption fields? A Not necessarily; no. It had 
overflowed and spread out. 

Q Then how would that condition be remedied? A 
It cannot be remedied without taking care of the sewage. 
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Q I see. Just like you mine for oil? A Well, like 
you drill for foundations to find out what your founda¬ 
tion is. . We took samples all the way down, every so 
many feet 

Q I see. To get the various strata? A That is right 

• • • • 

120 Q Colonel, what is a dry well and what is its 
purpose or function? A A dry well is commonly 

known as—it is a hole in the ground of various sizes. 
Sometimes it is small and sometimes large—which is put 
down; and, if necessary, shored inside to keep it from 
caving, and is used for the disposal, for the leaching of 
water or other effluent to take care of absorbing in the 
ground. 

Q It is all located below the surface? A It is all 
below the surface. 

Q Did you note whether or not there were any dry 
wells dug near-by or on the Wilkins property? A I 
have not seen any dry wells there. Several owners told 
me they had put in dry wells. I have not seen them, be¬ 
cause they are all under cover. 

Q Assuming there are dry wells in that immediate 
vicinity. Colonel, could you tell us whether or not they 
would have any bearing or effect on the possibility of 
polluting this water system? A Well, as I said in my 
report, I consider it a very serious hazard to the water 
system there, having any dry wells in that area, because 
the probability is 6 to 1, at least, that it will get into 
the water system. 

121 Q That is the sewage, you mean? A I 
wouldn’t want a house in that area connected up 

to the water system with those dry wells existing there. 

• • • • 

/ 

It is a serious health menace. 

Q Is it my understanding from your testimony. Colo¬ 
nel, that the closest sewage system of a permanent char- 
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acter, the closest to the Wilkins property is that of the 
Holland Hills development! A Holland Hall Village. 

Q Holland Hall Village! A Yes. 

Q Yon told ns, I think, that is the closest of any 
permanent character to the Wilkins property! A That 
is right. 


Donald J. Wilkins, 

the plaintiff, was called as a witness in his own 


behalf. 


Q Where do yon reside, Colonel! A 366 Washing¬ 
ton Avenue, Wellington Park Estates, which is located in 
Fairfax Connty, Virginia. 


Q And your wife is co-plaintiff with yon in this 
127 case; correct! A Yes, sir. 

Q How many children do yon have, Colonel! A 
I have f onr children at the present time. 

Q Will yon state their names and ages, sir! A The 
oldest is Margaret Florence, age 7; the next is Mary 
Catherine, age 4%; the next is Donald James, age 3%, 
and the youngest is Thomas EL, age 1%. 

Q When did yon first become interested in purchasing 
your present home! A In October of 1947. 

Q Will yon tell the Court the circumstances under 
which yon became interested in purchasing that home! 
A I saw an advertisement in the Washington newspapers 
to the effect that new, modern, completely equipped 
homes were being built in Wellington Park and Mrs. 
Wilkins and I went out there in October of 1947 and 
at that time there was at least one home completed 
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which was being used as an exhibit home. We entered 
the exhibit home and were met by a salesman for the 
Colonial Investment Company. 

Q Colonel, excuse me a moment: You just mentioned 
the name Colonial Investment Company. Can you tell 
us the name of the person or company who ran that ad 
that you saw in the papers? A That particular ad and 
any subsequent ads that I have seen on that prop- 

128 ' erty out there have always been run over the name 

of the Colonial Investment Company, with an ad¬ 
dress in Washington. 

To continue, we met the salesman who introduced him¬ 
self as a Mr. Lewis, a salesman for the Colonial Invest¬ 
ment Company. He showed us through the model home 
which was completely furnished and equipped, and rep 
resented as being in a livable and functioning condition, 
and he then took us into one or two other homes which 
were practically completed and offered for sale, and 
eventually we came to the property located at 366 Wash¬ 
ington Avenue, which is on Lots No. 25 and 26, on the 
plat of Wellington Park Estates, and Mrs. Wilkins and I 
expressed special interest in this particular property and 
proceeded to go into considerable detail on it with Mr. 
Lewis, the salesman. 

Q Colonel, what was the state of completion of that 
particular house on that date? A At that time the out¬ 
side walls were completed, the masonry walls; the roof 
was complete, and the wire lathe for the interior parti¬ 
tions, and the framework for the interior partitions, was 
in place. The ground around the house was pretty well 
dug up and in the back yard trenches had been dug, a 
hole had been dug for septic tank, and trenches had been 
dug for a septic field. 

Q Did you have any discussion with that sales- 

129 man concerning the house, Colonel? A We had 
considerable discussion with Mr. Lewis on that oc¬ 
casion and on at least two subsequent occasions about 


67 A 


the project in general, that is, abont Wellington Park 
Estates, about the neighborhood, about the locality, and 
about the general construction of the houses. He showed 
us an architect’s drawing and a plan of the construction 
of the houses and he represented that the houses were 
to be a very high-type house, high-quality houses, all of 
them, constructed out of the finest materials obtainable, 
and that they were a good buy on the market at that time. 

We went into further discussion with him about the 
details of the house and about the method of supplying 
water and about the heating and the sewage system in 
particular; particularly about the heating, the water sup¬ 
ply, and the sewage system. 

Mr. Lewis expanded at considerable length upon the 
very fine qualities of these three systems. He said that 
the houses had been designed and laid out by the very 
best architects, and engineers and that the building con¬ 
tractor who was constructing them was a very fine con¬ 
tractor and that the three systems would be the very best 
that could be installed; that the heating system was a 
radiant heat system consisting of pipes— 

Q Colonel, excuse me. Are these representations that 
you are now telling us, were they made by the 
130 salesman? A This is the conversation with Mr. 
Lewis, the salesman. 

Q Who said that the heating system was so and so? 
A Mr. Lewis, upon questions from Mrs. Wilkins and I 
about the heating system, the water system, and the septic 
system, replied by telling us as I have just stated there, 
that they were to be the very best systems that could pos¬ 
sibly be installed, utilizing the very best materials and 
the finest workmanship obtainable, and I questioned him 
noon their functioning and Mr. Lewis stated that there 
should be no concern or no worry about the functioning 
of these systems, that they were absolutely guaranteed 
to be everything that he represented. 



68 A 


Q Excuse me, Colonel: My next question was this: 
What representations, if any, did Mr. Lewis make 

131 specifically about the water supply system and the 
sewage disposal system? A The same as I have 

outlined about the heating system, that they were to be 
constructed of the- very finest materials with the best 
workmanship, and that they were guaranteed to furnish 
the utmost in satisfaction and in water supply and in 
sanitation, and in sewage disposal; that the type of water 
supply was a community well and that the particular well 
was located approximately 150 to 200 feet from my house; 
the well would serve the entire community, and that we 
would never have any trouble of any nature with the 
water supply system. 

Mr. Lewis also in discussing the sewage disposal sys¬ 
tem again said that it was being constructed of the finest 
materials with the best workmanship, and that it was a 
system which was of sufficient size to be more than ade¬ 
quate for the dwelling; that it was an oversize system, 
and it was the best that they could possibly install. 

At the time that he told us this, he pointed out that 
the trenches were in the yard out there, however, no pipes 
or anything had been installed at that time. 

Q At the time that Mr. Lewis made these statements 
to you, Colonel, did you know that the nature of the soil 
had a bearing on whether or not a septic tank system 
could function properly? A Yes, sir. I knew that the 
nature of the soil had a certain bearing on that I 

132 had constructed a home in 1939, in Michigan, a 
summer home, employing a septic tank and septic 

system, and I knew that the nature of the soil in a certain 
manner governed the type and the extent of the system 
that had to be installed. There was no specific question 
brought up of any difficulties with the soil, at that par¬ 
ticular location, and as I was a newcomer to the area, I 
knew nothing about the antecedents or the history of the 
soil or the sewage experience in that particular location. 



Q Did you make any independent inquiry or investiga¬ 
tion to determine whether or not the soil on that prop¬ 
erty would lend itself to a septic tank system? A No, 
sir, I didn’t make any. I accepted Mr. Lewis’s assur¬ 
ances. He had me convinced that the septic tank and the 
system, sewage system, being installed there, was one in 
which I need never have any worry. I didn’t go any 
further and make any investigations beyond that myself. 

Q Now, Colonel, did there come a time when you en¬ 
tered into a contract to purchase premises known as 366 
Washington Avenue? A Yes. After approximately 
three meetings with Mr. Lewis, at which both Mrs. Wil¬ 
kins and I were present, we indicated a desire to make a 
contract on the dwelling and the property at 366 Wash¬ 
ington Avenue; in which case Mr. Lewis introduced us to 
a Mr. Myron Ivey, who was introduced to us as the sales 
manager for the Colonial Investment Company, 
133 and the gentleman who would go into the signing 
of the contract with us on the property. 

Q Colonel, I show you a contract dated November 1, 
1947, and ask you if that is the contract that you entered 
into for the purchase of that property. A Yes, sir, that 
is the contract that we entered into with the Colonial 
Investment Company. ' 
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THE WITNESS: The purchase price on the 
134 property was $17,750 for the house as offered, and 
we discussed with Mr. Ivey at that time certain 
alterations and additions that we wished to make to the 
property, mention of which is made in the contract here 
as costing an additional sum beyond the contract price 
of $17,750. 


Q Also give us the negotiations which led up to the 
contract for the extras. A The additional work that 
was to be completed by the Colonial Investment Company 
included additional kitchen equipment in the form of in- 


wm i 
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stallation of a G. E. 10-cubic-foot refrigerator in place of 
the 8-cubic-foot Norge refrigerator which was standard 
equipment on these houses. It was to include the instal¬ 
lation and the purchase price of a G. E. sink, including 
garbage disposal and electric dishwasher in place of the 
ordinary sink unit, which was standard equipment on the 
house. 

It was to include a G. E. automatic laundry in place 
of the Bendix automatic laundry which was standard 
equipment on the house. 

It was to include the conversion of what in the original 
plans— 

* • • • 

135 Now, there is no dispute about that, and if Col¬ 
onel Wilkins has a list that amounts to $2,692—is 
that the total? 

THE WITNESS: $2,692; that is correct; yes, sir. 

MR. HALPER: Yes. Well, there is no objection and 
we can just offer it. 

THE COURT: If you have the list, why not make it 
an exhibit and introduce it in the case? 

MR. HALPER: It will save a lot of time. 

MR. BOLOTIN: He is coming to one important part 
of the contract, which will include an extra toilet, which 
never functioned. That is whv I want to get that in. 

MR. HALPER: All right. 

THE WITNESS: Proceeding, I said it included a con¬ 
version of what was the garage in the original plans into 
an extra room, a play room, with additional bath. That 
is a unit which had a shower stall, a toilet, and a wash 
basin. 

And we had first brought up this suggestion to Mr. 
Lewis and he readily agreed that it would be a good plan 
and told us that many of the other purchasers in the 
Wellington Park subdivision were taking similar steps 
to convert what had been planned for a garage into an 
extra room and bath. And at the time of the signing of 
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the contract with Mr. Ivey, this was discussed at con¬ 
siderable length and they offered to undertake this 
136 work for ns on the basis that they conld do it at a 
considerable saving against having it accomplished 
by ourselves by an outside contractor. And he stated 
that one of the sub-constractors who was working on the 
project there, installing that type of work, would be able 
to accomplish it for us, and Mr. Ivey said that he would 
get us a detailed estimate. 


138 Q Did there come a time you actually moved 
into the premises, Colonel? A To get down to 
that point, we were informed early in February that we 
would be able to occupy the premises during the last week 
of the month, and on the 20th of February, 1948, we ac¬ 
complished the settlement on the property and actually 
occupied the premises on, I believe, the 26th of February. 
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Q Where was that settlement had. Colonel Wilkins? 
A That settlement was held in the law offices of Adams, 
Porter and Radigan, who were representing the Colonial 
Investment Company. It was located in Court House 
Square, Arlington, and present at that meeting were Mrs. 
Wilkins and I, and a Mr. A. H. Levin, who was an officer 
of the Colonial Investment Company, and a representa¬ 
tive of Adams, Porter and Radigam 
Q Now, Colonel, from the time that you first nego¬ 
tiated with Mr. Lewis on that October date and up to 
the time that you had settlement, on February 26, 1948, 
had anything ever been said to you by either Mr. Lewis 
or Mr. Levin or any other officers of the defend- 
139 ants, that other purchasers of those homes prior 
to that time—the homes of Wellington Park Es¬ 
tates—had been experiencing difficulties with their septic 
tank systems? A No, sir; none whatsoever. 

Q Did you make any inquiry as to whether or not 
anyone was experiencing any difficulties up to the time of 






7 


... “>'• ■ : .'.V'*: 


:■ • • • 

1 • r. 


I 

, / -.? v ' v AsM 


■■ < Xigz sm. 


•| ■ 


• & 

. V> 

; 'M 


• .. , ' '. *• 'x.-oOT 

'■ . 1 

3 

• : - I 

I 

■ ■■■■{ 

r > ...yrjMa 


I 


70 A 


stallation of a G. E. 10-cnbic-foot refrigerator in place of 
the 8-cubic-foot Norge refrigerator which was standard 
equipment on these houses. It was to include the instal¬ 
lation and the purchase price of a G. E. sink, including 
garbage disposal and electric dishwasher in place of the 
ordinary sink unit, which was standard equipment on the 
house. 

It was to include a G. E. automatic laundry in place, 
of the Bendix automatic laundry which was standard 
equipment on the house. 

It was to include the conversion of what in the original 
plans— 

• • • • • 

135 Now, there is no dispute about that, and if Col¬ 
onel Wilkins has a list that amounts to $2,692—is 
that the total? 

THE WITNESS: $2,692; that is correct; yes, sir. 

MB. HALPER: Yes. Well, there is no objection and 
we can just offer it. 

THE COURT: If you have the list, why not make it 
an exhibit and introduce it in the case? 

MR. HALPER: It will save a lot of time. 

MR. BOLOTIN: He is coming to one important part 
of the contract, which will include an extra toilet, which 
never functioned. That is why I want to get that in. 

MR. HALPER: All right 

THE WITNESS: Proceeding, I said it included a con¬ 
version of what was the garage in the original plans into 
an extra room, a play room, with additional bath. That 
is a unit which had a shower stall, a toilet, and a wash 
basin. 

And we had first brought up this suggestion to Mr. 
Lewis and he readily agreed that it would be a good plan 
and told us that many of the other purchasers in the 
Wellington Park subdivision were taking similar steps 
to convert what had been planned for a garage into an 
extra room and bath. And at the time of the signing of 
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the contract with Mr. Ivey, this was discussed at con¬ 
siderable length and they offered to undertake this 
136 work for ns on the basis that they could do it at a 
considerable saving against having it accomplished 
by ourselves by an outside contractor. And he stated 
that one of the sub-constractors who was working on the 
project there, installing that type of work, would be able 
to accomplish it for us, and Mr. Ivey said that he would 
get us a detailed estimate. 

• • • • 

138 Q Did there come a time you actually moved 
into the premises, Colonel? A To get down to 

that point, we were informed early in February that we 
would be able to occupy the premises during the last week 
of the month, and on the 20th of February, 1948, we ac¬ 
complished the settlement on the property and actually 
occupied the premises on, I believe, the 26th of February. 

• • • • 

Q Where was that settlement had. Colonel Wilkins? 
A That settlement was held in the law offices of Adams, 
Porter and Badig&n, who were representing the Colonial 
Investment Company. It was located in Court House 
Square, Arlington, and present at that meeting were Mrs. 
Wilkins and I, and a Mr. A. H. Levin, who was an officer 
of the Colonial Investment Company, and a representa¬ 
tive of Adams, Porter and Badigan^ 

Q Now, Colonel, from the time that you first nego¬ 
tiated with Mr. Lewis on that October date and up to 
the time that you had settlement, on February 26, 1948, 
had anything ever been said to you by either Mr. Lewis 
or Mr. Levin or any other officers of the defend- 

139 ants, that other purchasers of those homes prior 
to that time—-the homes of Wellington Park Es¬ 
tates—had been experiencing difficulties with their septic 
tank systems? A No, sir; none whatsoever. 

Q Did you make any inquiry as to whether or not 
anyone was experiencing any difficulties up to the time of 
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that date of settlement? A We made no inquiry, bat 
at the time of signing the contract we again covered with 
Mr. Ivey the questions that we had originally put to Mr. 
Lewis, and he again gave us the same assurances as to 
the quality of the workmanship and materials and the 
: fact that the water and the heating system and the sew¬ 
age and septic systems were more than adequate; that 
they would function properly and that the Colonial In¬ 
vestment Company would see to it that we had complete 
satisfaction from our premises and anything connected 
with it. 

Q Colonel, how much of a deposit did you pay at the 
time you entered into the contract? A We paid $1,000 
deposit on November 1, at the time we signed the con¬ 
tract 

Q And how much additional did you pay at the time 
of settlement? A At the time of settlement we paid an 
additional $5,500 to complete the down payment of $6,500. 

We paid $2,692.80 for the additional work author- 
140 ized and paid at the time of signing the original 
contract We paid settlement fees and charges of 
$272.40, and I believe that was the complete total paid at 
that time. 

• • • • 

MB. BOLOTIN: At this point I make this suggestion, 
Mr. Halper— 

MB. HALPEB: Yes. 

MB. BOLOTIN: The Colonel has prepared a com¬ 
plete itemized list of all his payments and expenses which 
have to get into the record eventually anyway. Could he 
just read them? You have copies, I think, of them. Just 
read them into the record? 

MB. HALPEB: I would be willing to do this: You 
may just offer that in evidence without objection, if you 
give me a copy, and then with this reservation, if your 
Honor please, that if I find any discrepancy I can make a 
point of it. 
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THE COURT: Certainly. It might be easier, too, to 
take that other tabulation and list and make an exhibit 
and make this also an exhibit 
MR HALPER: I am pretty sure that the Colonel’s 
statement is correct 
THE WITNESS: Yes. 

THE COURT: Why not make an exhibit of your ex¬ 
tras totaling 'whatever it is! 


141 MR. BOLOTIN: In the interest of saving time, 
it is agreeable that this statement prepared by the 

witness, showing his total payments which include the 
original payment, taxes, settlement charges, and mort¬ 
gage payments through October 30, 1050, all in the total 
sum of $12,054.94, and this will be marked Plaintiffs’ 
Exhibit 6. 

(Statement referred to was marked Plaintiffs’ Exhibit 
No. 6 and received in evidence.) 

MR. HALPER: Your Honor, I think generally 

142 I have no objection to Plaintiffs’ 6, and I am pres¬ 
ently under the impression they are correct, but 

over the week end I would like to check them and I would 
like to have that reservation. 

THE COURT: Yes, you may have that right 
It will be received, then, as Plaintiffs’ Exhibit No. 6. 


Q Colonel Wilkins, I think you told us that you moved 
into the premises on February—what was that date! A 
26th, I believe, 1948. 

Q The same day you had settlement! A No, 20th. 
We had the settlement on the 20th of February. 

Q Will you tell the Court what you observed about 
the premises or the condition of the premises at the time 
you moved in' there! A May I go back to the date of 
the settlement! • 
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Q Yes, surely. A On the morning of the day on 
which we were to accomplish settlement, we were in- 
instructed by the Colonial Investment Company to meet 
out on the premises with a Mr. Lon Levick, who 

143 was represented to ns as being the superintendent 
of the work ont there at the subdivision, and that 

Mr. Levick was to represent the Colonial Investment 
Company in going over the premises with ns to see that 
everything was in good shape and workable order, and 
that any faults or defects that occurred thereafter, that 
is after the settlement and after we moved in, that Mr. 
Levick was to be on the premises as the superintendent 
and that we were to deal with him and that he would 
take speedy action to remedy any such trouble. 

So on the morning of the 20th of February, we met 
with Mr. Levick and went over the premises and there 
were one or two minor things which we brought up. He 
readily acceded to see that they were remedied, and he 
reiterated what we had been told with reference to him, 
that is, that he was the superintendent and was to be 
there for many months on the property, and anything 
that was wrong, bring it to his attention and he would 
see that it was corrected. 

That afternoon of that same day, on the 20th of Feb¬ 
ruary, we had the meeting which I described to you pre¬ 
viously there in the office of Adams, Porter and Radigan, 
in connection with the settlement, and approximately six 
days later, on the 26th of February, without inspecting 
the premises any further, we took occupancy. 

Upon the day that we took occupancy of the property 
there, we discovered some trouble with the wall- 

144 paper in the hall and in some of the rooms there 
were great number of small bumps in the wall¬ 
paper which indicated there was some foreign matter be¬ 
neath the wallpaper, between the paper and the plastered 
wall. We brought this to the attention of Mr. Levick, 
the superintendent, and he promised correction. 








Does that answer that question? 

Q Yes. 

Did yon observe any other difficulties or defects on 
that particular day? A No, sir. That was the only 
particular defect that came to our attention on the day 
that we moved in. 

Q Now, did there come a time subsequent to that date 
that you observed or noticed any defects or difficulties? 
A Approximately two weeks after we moved in and oc¬ 
cupied the premises we first experienced trouble with the 
toilets in that they would not flush readily on certain 
occasions;- that they would not function. We reported 
this to Mr. Levick and he stated that inasmuch as the 
sod had not been installed $nd grass had not grown and 
that the grounds around the house were totally devoid of 
any growth of any kind, due to the construction work, 
that the proper condition did not exist but that just as 
soon as the sod was installed, which was part of the con¬ 
tract to be accomplished by Colonial Investment Com¬ 
pany, and as soon as the ground was graded and grass 
was grown there, why, the growth would immedi- 
145 ately correct that condition, and he didn’t take a 
serious view of it 

Q Did you accept that statement at that time from 
Mr. Levick as being an accurate statement of the existing 
facts? A Yes, sir, I did. It sounded logical and I ac¬ 
cepted his statement that it was a condition, with the 
placing of sod and growing of grass it would remedy 
itself. 

Q I think you placed that first difficulty with the toi¬ 
lets at about the middle of March; is that correct? A 
Yes, sir. It would be about the middle of March. 

Q Will you explain to the Court when you next expe¬ 
rienced any difficulty with the septic tank toilet system? 
A Well, about two weeks after that, after we had been 
in the house about a month, I noticed what I detected to 
be sewage coming to the surface in certain places in the 
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back yard and working its way np to the surface, and in 
one particular place there was a pool of semi-solid there 
which gave off an extremely offensive odor. 

Q Did yon report that condition to anybody? A I 
reported this to Mr. Levick and showed him the condi¬ 
tion and he repeated the same assurance that he did be¬ 
fore, that once the sodding was completed and grass was 
growing there, that this would automatically remedy that 
situation. 

Q Did you experience difficulty subsequent to 

146 that date, Colonel? A I would say again at 
another interval of about two weeks after we had 

occupied the premises, probably six weeks, this toilet sit¬ 
uation became very much worse, in that not only did the 
toilets on this particular occasion refuse to flush, but that 
they backed up and overflowed on the floor into the bath¬ 
room and the hall and the bedroom floors, completely 
ruining the finish on the floor. 

• • • • 

147 THE WITNESS: Bight 

Well, what I was leading up to with that last 
remark was that one of the charges that was part of this 
additional $2,692 was a charge of $50 for cleaning after 
this additional work was completed, that is, after this 
playroom and second bathroom were installed. The 

148 bill included a charge of $50.00 for cleaning. 

At this point the plumbers had completed their 
work in this addition. Then, in turn, the tilesetters and 
plasterers completed their work, and they walked off and 
each of them left the thing in a mess and left dirt and 
residue of their materials around there, and we pointed 
out to Mr. Levick that we had been charged $50 for 
cleaning. He said, Well, it would be very difficult for 
them to go back and get the plumbers and the tilesetters 
and the plasterers to come in and dean once they were 
gone from the property, and so he asked us to have the 





cleaning done ourselves and to let him know how much 
it cost And we did that, and to this day we have never 
received a return of the $50 which we were charged for 
the cleaning which was not accomplished, nor have we ever 
received compensation for the expense that we went to to 
accomplish the cleaning ourselves. 


151 BY MR. BOLOTIN: 

Q Procede, Colonel, please, A I proceed now 
to about the 10th of May, at which time this playroom 
and adjoining bath was finally completed, and at that 
time we had it occupied by another member of the family 
who was visiting us, and we immediately discovered that 
this new toilet that had been installed in there was even 
in worse condition than the original one in the house, in 
that it practically never functioned. 

Not only that, but that the residue from it backed up 
in the shower stall which was in this second bathroom 
next to the toilet; 

Again we complained to Mr. Levick. We were re¬ 
ferred to a Mr. Smoot, who was the subcontractor who 
completed this playroom and extra bath. The subcon¬ 
tractor for Colonial, because they are the ones that had 
the work done. We paid Colonial, but they referred us 
.to the subcontractor to find out what the trouble was. 

We called upon Mr. Smoot and he came out and visited 
the premises. He inspected his work and he said .that 
his materials and work were entirely O. EL, and the rea¬ 
son that this toilet did not function and the reason that 
it backed up into the shower stall was a fault of the septic 
tank and the sewage disposal system, which was not part 
of his work. 

This, of course, was again referred back to Mr. 

152 Levick and he reiterated his assurance that the 
grass would improve this condition and he pointed 

out that at that time he thought it was possibly due to 
the fact we had had some exceedingly heavy rains. 
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Also at this time in oar discussions with Mr. Levick, • 
we brought up some other points that I would like to 
mention here. One was that we had been assured by Mr. 
Levick that the exterior of the buildings were to be add- 
cleaned some time after all the work was completed. 
There were a number of spots of plaster and cement on 
the outside of all the houses, and at certain places on 
the outside of our house and the interior on the front of 
the fireplace, and we asked Mr. Levick to look into that, 
and he said that he would, but nothing was ever done 
and the add-cleaning has never been accomplished. 

To continue, this condition that we had, the sewage 
condition, that is, with the non-functioning of the original 
toilet in the house and the second one that they installed 
continued and became more aggravated, this appearance 
of sewage in the form of semi-solids in the back yard 
continued after the sod was laid and after grass was 
grown over the entire yard, front and rear. It finally 
dawned on us that the sodding and the growing of grass 
was not going to correct this condition, as we had been 
promised. At this point, which was about the end of 
June, we began to experience trouble with the floors in 
the house. These are parquet floors laid over the 
153 cement base upon which the house is built and into 
which are installed the heating pipes of the radiant 
heating system, and at this point about the latter part of 
June our floors began to buckle in several points. The 
wood apparently began to swell and the floors began to 
rise in about four or five places throughout the house so 
that you couldn’t walk over them or you couldn’t open 
or shut the doors or you couldn’t lay rugs over them or 
anything of that nature. This, in turn, was reported to 
Mr. Levick, who promised that the .floors would be re¬ 
worked and returned to A-l condition. 

Probably two to four weeks after this floor condition 
became very aggravated, a workman came in and he took 
up a greater part of the floors in these areas where they 
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had swelled, and he stated that they had been improperly 
laid; that the quarter round along the edge of the room, 
instead of being nailed to the baseboard and permitting 
the floors room for expansion, instead he said that the 
quarter round had been nailed to the floor, thereby not 
permitting it any opportunity for expansion, and he again 
assured us that they had discovered this fault in the ex¬ 
cellent workmanship that had been assured, and that it 
would be readily corrected. 

That was the first stage in the work on the floors, was 
that they were taken up and they were relaid. 

At that time all the quarter round in the entire house 
Was removed and thrown -away. Approximately 
154 thirty days after the floors were relaid, another 
workman reappeared and installed new quarter 
round. This time he nailed it to the baseboard instead of 
to the floor. By this time— 

Q Colonel, excuse me a second. You say workmen 
caifie to your house. Were they workmen that you hired 
or workmen sent by Colonial? A These were workmen 
sent by Mr. Levick, of Colonial, in the process of which 
Mr. Levick had assured us that the floors would be re¬ 
worked and restored to an A-l condition. 

As I say, the second stage of this was the workman 
came and replaced the quarter round, and nailed it on 
properly. However, by that time large gaps had appeared 
between the boards in the floor, between the small pieces 
of parquet flooring, to the size of in some places three- 
quarters of an inch to an inch gap, and we were assured ’ 
that they were going to come back and caulk the floors' 
properly to fill these gaps, put in the proper type of 
caulking, and then completely refinish the floors, but the 
replacement of the quarter round was the last thing that 
was ever done. The additional stages that were prom¬ 
ised, of coming in to recaulk the floors and of refinishing 
them, has never been done, although it was brought to 
Mr. Levick’s attention and again to the attention of 
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other representatives of the Colonial Investment com¬ 
pany. 

Proceeding in a chronological order, as yon have re¬ 
quested, this takes me on through the summer of 

155 1948, during which time we had continual trouble. 

• • • • 

The toilet in the main house would function on and off, 
but the second toilet that was installed oft of the play¬ 
room, 1 would say would never function. At no Ipne did 
it ever function, that is, could you have that room occu¬ 
pied by a guest or use it consistently. One might go in 
there in the morning and flush it once and it would flush 
properly, but it could not be used a number *of times or 
used continually. 

This condition continued on through the fall, becoming 
increasingly aggravated, and Mr. Levick by this time had 
disappeared from the scene. He had put in his tour of 
duty down there and apparently had been reassigned 
elsewhere and at first we had a telephone number at 
which we could reach him and have telephone conversa¬ 
tions with him about these things that had to be done, 
about the sewage and septic system, and about refinishing 
the floors, and were assured that they were going to get 
around to these things; that they had a great amount of 
this work to do in all the houses and that it was 

156 going to take them some time to get around to all 
the houses and repair the floors and the sewage 

systems, but that it would be taken care of. 

Finally, Mr. Levick disappeared from the scene and I 
transferred my contact to Mr. A. H. Levin, who I believe 
is the secretary or the treasurer of the Colonial Invest¬ 
ment Company, and who is the gentleman that was pres¬ 
ent at the time of the settlement He was the represen¬ 
tative of the Colonial Investment Company at the 20th of 
February meeting and the one who gave us his personal 
assurance as to the integrity of the company and the 
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quality of the workmanship and their desire to see that 
everything was in condition as was represented ahd the 
commitments would be carried through. 

1 talked to Mr. Levin three or four times during the 
faS, during which our troubles with the sewage disposal 
were becoming considerably aggravated. Fortunately, at 
this time there was nobody occupying the spare room and 
having to use that bathroom in there was avoided as 
much as possible because you would go in in the morn¬ 
ing and there would be a very unsightly and odorous 
residue of black semi-solids in the bottom of the shower 
stall that regularly had to be cleaned out 

I began to realize at this time that the Colonial Invest¬ 
ment Company was going to be slightly dilatory about 
meeting their commitments, and I decided that the 
157 time had arrived to take some stronger action other 
than telephone conversations with the representa¬ 
tives who had assured me that they would see that every¬ 
thing was handled properly. So about the latter part of 
—oh, I might add that in my conversations with Mr. A 
H. Levin during the fall, there was discussed this f general 
difficulty with the sewage and septic tanks throughout the 
entire subdivision there, and the fact that it had been 
brought to the attention by the property owners, had been 
brought to the attention of the county health officer, who 
had expressed concern, that is, the attention of Dr. Brad¬ 
ford, and had also been brought to the attention of the 
State Health Office in Bichmond, and that the State 
Health Office in Bichmond was to conduct an investiga¬ 
tion of the problem there to get at the bottom of it, and 
we were aware of that because of the approaches that 
the property owners had made to the County Health 
Office and to the State Health Office. 

Mr. Levin, of the Colonial Investment Company, was 
aware of it, and we were told by Mr. Levin, that is I wqs 
told by Mr. Levin, that they realized there was a very 
grave problem out there, that the sewage and septic prob- 
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lem was a very grave one, affecting the entire community, 
and that they wished to remedy it and to find ont what 
was the proper solution, and that until such time as the 
Health Department of the State of Virginia completed 
their-report, that this report .was to be submitted 

158 to the Colonial Investment Company, and steps 
were to be taken to comply with the recommenda¬ 
tions of the State Health Department 

As I say, at that point I became rather impatient, and 
I took my troubles to an attorney the latter part of No¬ 
vember, 1948. Several of my neighbors had already taken 
recourse to get some satisfaction, who were having trou¬ 
bles similar to mine, and I brought my problems to an 
attorney. About the last week in November I conferred 
with an attorney by the name of Mr. John H. Coffman, 
attorney at law in Washington here, at 261 Constitution 
Avenue, Northwest, who was then representing one of 
my neighbors, and he advised me to telephone Mr. Levin 
from his office and tell him that I had taken the matter 
to an attorney and I was insisting that they do something 
to remedy my sewage condition there, which was making 
my house gradually become untenantable. 

I called Mr. Levin, informed him that I had retained 
an attorney, and I was talking from his office. Mr. Levin 
asked me for the name and address of the attorney, which 
I gave him over the telephone, and I told him that I had 
reached the end of my patience and intended to take some 
very strong legal action, and Mr. Levin’s reply to me was, 
“Colonel, don’t do anything drastic* We are going to get 
to the bottom of this situation, and after the investigation 
is completed and we have the recommendations and 

159 study them and find out what is the best thing to 
do, we will do it.” 

He pointed out that my problem was only one of the 
many householders out there; that they had to treat the 
thing as a broad problem in the entire community. 

So I was again somewhat settled by— 





BY MB. BOLOTIN: 

Q Were you satisfied at that time by Mr. Levin’s an¬ 
swer! A I was satisfied again then with these assur¬ 
ances from Mr. Levin and I did not proceed with the 
legal action at that time. However, I told him that I 
wanted to . have a meeting out on my property. I wanted 
the County Health Department and the Colonial Invest¬ 
ment Company to send representatives to see. the condi¬ 
tion on my property where the sewage was overflowing 
over an area of about half of my back yard there. 

As I pointed out, it was not only a menace to my fam¬ 
ily and myself, but it was becoming a menace to the 
community there. And Mr. Levin agreed that I should 
go ahead and hold such a meeting and he said that he 
would have Mr. South, who was the subcontractor who in¬ 
stalled the septic tanks and the sewage systems in these 
houses for Colonial Investment Company, he told me that 
he would have Mr. South come out and represent them as 
their agent and attend the meeting. 

Such a meeting then was held at my house, about 
160 the first week of December, in 1948. This meeting 
wasr attended by Mr. South and by a Mr. Gibson, 
representing the County Health Office, representing Dr. 
Bradford. 


THE WITNESS: About the first week of December, 
in 1948. 

We went over my premises which were in a very grave 

condition at that time. Mr. South and Mr. Gibson came 

% • 

inside the house. They tried to flush the toilets. I 
showed them what the condition was; they would not 
flush. I showed them the condition in my back yard and 
showed them the location of my septic tank and how tins 
effluent was coming to the surface through my septic *Ank 
there, and Mr. South moved some of the top soil to get 
down to the top of the septic tank there, and when it 
was located and uncovered, Mr. Gibson made the com¬ 
ment that the septic tank was too deep in the ground. 
He said that normally it should be just below the surface, 
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and the top of my septic tank was between two and a 
half and three feet below the surface of the ground, in 
turn requiring the septic field to be even lower than 
that, putting the septic field down, they estimated at that 
time, between three to five feet in the ground. 

Mr. South at that time made the statement that it was 
generally known that there was a very difficult soil con¬ 
dition in that part of the country there that would 

161 not readily take sewage and that throughout that 
entire area there, there was a great deal of trouble 

with septic tanks and septic fields. 

I asked Mr. Gibson if he knew that He said yes, that 
was very common knowledge about this very difficult sit¬ 
uation, and had been for many years. I asked him what— 

MB. HALPER: Of course, your Honor, we are going 
pretty far into the realm of hearsay. Here is Gibson say¬ 
ing this, and he is really stating facts. 

THE COURT: It would be a question too if it was 
said in the presence.of an authorized meeting, whether 
affirmance or denial, whether it is hearsay or otherwise. 

MR. HALPER: So far there is not anybody repre¬ 
senting the defendants at that meeting. 

THE COURT: I understood Mr. South was there. 

MR. HALPER: South was the independent contrac¬ 
tor that put in the septic tanks. 

THE COURT: It was my understanding there had 
been this call from the office of this attorney to Mr. 
Levin, who said, “Don’t do anything drastic; we are 
going to study it and see what we can do, and treat it as 
a broad item for the community.” 

Then reference was made to the meeting, and Levin is 
reported, according to the testimony of Colonel 'Wilkins, 
to have said he would send a representative, and South 
showed up. 

Now, in the face of that testimony I will rule it 

162 competent 

• • • • . 
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THE WITNESS: Mr. South and Mr. Gibson both said 
that it .had been commonly known for a great period of 
time that there was this impervious soil condition in that 
part of the country and that this difficulty with the septic 
tank 'was a very common situation out there in the area 
which you contacted this type of soil. 

I asked Mr. South what he could recommend—at this 
time, of course, we were looking for an immediate and 
temporary relief, awaiting the final determination of what 
was to be the correction for the entire community, and I 
was asking them for some immediate relief which would 
permit me to continue using my house with a sewage 
system, and Mr. South recommended that a relief line 
from my septic field, annexed to my septic field, be ex¬ 
tended out to an adjoining piece of property there which 
belongs to the Colonial Investment Company. He said 
that in his estimation that was the only sort of remedy; 
that it would give me temporary relief, and that, of 
course, would only be a temporary expedient. 

Mr. Gibson did not make any recommendation on the 
spot He said he wanted to go back and study the 
163 situation. He drew some diagrams and he wanted 
to go back and consult the records, and he said that 
he would submit a report of his findings and his recom¬ 
mendations, a copy of which was to go to me, and a copy 
of which Mr. Levin had asked be sent to him after this 
meeting. 

BY ME. BOLOTIN: 

Q Colonel, did Mr. South say whether or not it would 
be satisfactory with Colonial for you to make the exten¬ 
sion of your field on their piece of property next door? 
A No, he did not, but he said that in his estimation that 
was the only thing that eould be done to relieve the sit¬ 
uation. 

Q Did you take up with Colonial the permissive use 
of their piece of ground to extend your septic field? 
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MB. HALPEB: Well, I object to that, because the 
witness has already said that he had no authority to ex¬ 
tend the field. 

MB. BOLOTIN: No, that is mixed up with Colonial. 

MB. HALPEB: But if he had no authority, as a final 
declaration, what difference would it make whether he 
took it up with him or notf 

THE COUBT: Beframe your question, then. 

BY MB. BOLOTIN : 

Q Colonel Wilkins, subsequent to this conference with 
Mr. South, did you have any discussion with any of the 
officials of Colonial as to whether or not they would 
164 permit you to use that lot? A Approximately six 
months later, when I finally took another step to 
give me relief, and had such a line installed, I wrote to 
the Colonial Investment Company and informed them 
of my dilemma; that for my house to continue to be 
habitable I had to dispose of my sewage in some other 
location, and that this recommendation had been made by 
Mr. South and in the meantime had been made by Mr. 
Gibson, of the County Health Office, and had also been 
made by Mr. LaBell, the contractor who I brought in to 
extend my sewage system; that this line be extended into 
this property. I wrote them to the effect, on the basis of 
these recommendations I found myself forced to do it 
inasmuch as that was a vacant piece of property. I never 
received any acknowledgment of the letter or any reply 
from them, so after approximately ten days time, because 
we felt it was an emergency, I went ahead and had this 
line extended into the vacant lot; into the ground in this 
vacant lot adjoining me. 

Q Is that line still there as of the present time? A 
Yes, sir. 

Q Now, Colonel, between September 1948, which is the 
date you had that meeting with South and Gibson, and 
the time you made this extension of the septic tank field, 
which I think you said was about six months later, what 






if anything did yon do by way of contacting Colon- 

165 ial with reference to clarifying the situationf A 
If I may— 

Q What I have in mind specifically is, did the rec¬ 
ommendations finally come in or what was done about 
them? A May I consider them in chronological order? 

Q Yes. A There are one or two oilier points that I 
want to cover. I left off with this meeting at which time 
we were to await the report from the County Health Of¬ 
fice, a copy of which was to come to me and a copy of 
which was to go to Mr. Levin, of the Colonial Investment 
Company. That was the first week in December. 

We had during the month of December practically com¬ 
plete stoppage of our sanitary facilities there and on 
about the 23rd of December I called upon Mr. LaBell, 
the contractor in Fairfax County, to come in and pump 
out my septic tank, in the hope that that would give me 
a temporary remedy for the solution. 

THE COURT: When was that first done? 

THE WITNESS: It was done on either the 23rd or 
24th of December. 

THE COURT: Of 1948? 

THE WITNESS: 1948. And we were faced with a 
very, very poor outlook for a Merry Christmas in our 
house there, and to give us some relief over the 

166 holidays I had Mr. LaBell come in and pump out 
the tank. 

I found that this type of relief was extremely tempor¬ 
ary. I believe it was only about ten days when we again 
found ourselves back in the same situation with the toilets 
and the sewage there, and in desperation, in the first week 
of January I went out and purchased a chemical toilet to 
install in the utility room in my house, which lies between 
the dining room and the playroom there, because it seemed 
either that or going out in the backyard and instellfng a 
privy. There was just no other choice left for immediate 
remedy. And I bought this chemical toilet in January 
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1849 and my family had to use that the greater part of 
the time during the succeeding months, which involved 
my going ont every other night and taking this bucket 
of sewage and taking it on down into the woods and dig¬ 
ging a hole down in the woods and emptying it and 
bringing the bucket back again and mixing more chemi¬ 
cals and putting it in it That was a procedure that in a 
house for which 1 had paid approximately $20,000, 1 had 
to pursue month after month to make the house habitable. 

• • • • 

167 THE COUBT: I take it you got together with 
your neighbors f 

THE WITNESS: Yes, your Honor. That is what I 
am leading up to. 

Approximately the 10th or 11th of January we decided 
that individual action was not getting us anywhere; that 
we were being put off, and we decided to form an asso¬ 
ciation and to act collectively to hasten the fulfillment of 
these promises that we had all received, because I believe 
that on the 10th or 11th of January we— 

MB. HALPEB (interposing): I am sorry. Colonel 
You jumped a year there on me. Is it ’49T 

THE WITNESS: *49. We are in ’49; January 1949. 

We held the meeting, at which time we had 36 of the 
40 property owners present We elected a board of offi¬ 
cers— 

MB. HALPEB (Interposing): Just a moment I don’t 
want to object every minute or so, your Honor, but you 
see, even if these facts were true, even if other neighbors 
had trouble, we are not trying—the defendant is not 
charged with the difficulties that other neighbors expe¬ 
rienced, and the testimony by Colonel Wilkins as to what 
the other neighbors had to do is merely prejudicing the 
case of this defendant 

THE COUBT: The point that the Court will make on 
the ruling is this: that if a group of citizens got together 
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and then collectively brought to the attention of 

168 the defendant here conditions which prevailed, and 
one of those conditions was the condition of the 

Wilkins home, it is competent 
Now, if that is what it is leading up to, it is perfectly 
competent 

* ME. HALPER: That is not what I was leading up to, 
so much as the troubles the other neighbors were having. 
THE COURT: I am not too much influenced by that 
MR. HALPER: Well, one of the troubles was liti¬ 
gated in another Court, and your Honor can see readily 
it has no probative value here. 

THE COURT: We do have the statement of the State 
Health Officer that there is a contiguous stretch of this 
clay substance for a distance of about four square miles, 
and I believe the testimony is to date that Wellington 
Park is within that area. 

Now, I grant, you that the old rule of inter alios, things 
happening between others may not be necessarily a thing 
that happens in this particular case, but if the testimony 
proffered will indicate that the property owners got to¬ 
gether and then collectively made representations, and as 
a part of that representation a grievance of this particu¬ 
lar home was involved, I will rule it is competent 

• • • • 

I 

THE COURT: If, on the other hand, they got 

169 together and discussed something foreign to it, or 
another area, or a different situation, that would 

properly be objectionable. 

• • • • 

Thereupon 

Olrick Joseph LaBeU 

was called as a witness for and on behalf of the plain¬ 
tiffs. • • • 
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Direct Examination 

• • • • 

170 Q What is your occupation! A I manage the 
firm of Suburban Sanitary Engineers. 

Q And do they have anything to do with the installa¬ 
tion of septic tank systems! A Yes, they do. 

Q Is that part of your job too! A That is part of 
my job. 

Q Do you know the plaintiffs in this case, Colonel and 
Mrs. Wilkins! A I do. 

Q And do yon remember when yon first became ac¬ 
quainted with them! A Yes, I do. 

Q Was that in connection with examining a sewage 
disposal problem they had at their property! A Well, 
the first time was when we sent our trucks down to pump 
the tank. 

Q Do yon recall when that happened! A That was 
in December of 1948. 

Q Did there come a time subsequent to that, Mr. La- 
Bell, when yon were requested to examine and survey a 
sewage disposal problem on their property at Well- 

171 ington Park Estates! A Yes, sir. 

Q Do you recall when that occurred! A That 
was in May, 1949. 

Q Did you make such a survey! A I did. 

Q Will you tell the Court what you discovered in your 
survey! A Well, the first day I visited the premises 
we found— 

THE COURT: Wouldn’t it be in order to qualify the 
witness in the event that we have opinion testimony! Or 
is that going to come into his testimony! 

BY MR. BOLOTIN: 

Q Let me ask you this, Mr. LaBell: 

What special studies have you made of septic tank sys¬ 
tems or sewage disposal problems! A Well, I am a 
graduate civil engineer. 

Q What school, sir! A Rensselaer.. 


m 
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Q. What year? A 1931. 

Q And how long have yon been engaged in dealing 
with sewage disposal problems? A For the last five 
years with sewage disposal problems. 

Q Has any of that time been spent in Fairfax 
172 County area? A All of it in Fairfax County. 

Q All of the five years? A Yes, sir. 

Q Have you had occasion prior to May 1949 to‘in¬ 
vestigate, survey and install other septic tank systems? 
A Oh, yes. 

Q Could you tell us about how many? A That is 
pretty hard to say. We installed a great number of them. 

Q A few or several hundred? A Several hundred. 

Q Are you familiar with the soil conditions in the 
general area of Wellington Park Estates? A Generally 
speaking, I am. 

Q And over how long a period of time have you had 
this experience with that soil? A Well, I believe that 
job we did for Colonel Wilkins was the first actual job we 
did in that particular area, although we have done others 
in the surrounding area. 

Q And that would be for the five years preceding May 
1949? A Yes. We did work all over the county in 
Northern Virginia. 

THE COURT: Any questions on the witness’s qualifi¬ 
cations, Mr. Halper? 

175 MR. HALPER: I don’t think so. 

THE COURT: Very well, the Court will rule 
then that he is qualified. 


Q Will you tell us the result of your survey on the 
Wilkins property in May 1949? A The morning that I 
got there the sewage was backed up into the bathroom, 
specifically into the bath tub, and it was quite high in the 
commode stool. In other words, there was sewage, human 
sewage, in those two receptacles. 
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Q Did yon make any inspection to determine what 
caused that conditiont A Well, the first thing we did 
was to try to relieve the situation, which we did by punc¬ 
turing the sewer line, relieving the pressure and the sur¬ 
plus sewage flowed out of this break in the sewer line onto 
the surface. 

Q What was the procedure followed in making this 
break? A Well, the first thing we wanted to do was 
remove the sewage from the bathroom. That was step 
number one, and we. did that, as I say, by puncturing the 
sewer line. 

Q How did you go about puncturing the sewer line? 
A We punctured it with a pick, a sharp pick. Some¬ 
times we use a pick and sometimes a chisel; I don’t recall 
right now. And I think thereafter our trucks came in 
and we pumped the tank dry. And then we went 
174 ahead to see what caused this apparent inadequacy 
of the system, and I had the men dig down and 
locate the fields of drain tile, and we found these were 
full of water and there was a very small amount of cin¬ 
ders in these lines. The cinders were practically non¬ 
existent. 

Q Would you call that an adequately constructed sep¬ 
tic tank system, Mr. LaBell? A I would say no. 

Q And in what respect was it deficient or defective? 
A Well, the most important part of a septic tank system 
is the drain field. In other words, you can have a small 
tank, you can have a large tank, but you have got to have 
a drain .field to absorb the effluent that flows out of the 
tank, and that is much more important than the tank 
itself. 

Q Will you proceed to tell us what you discovered 
about this field which was not propel or was defective? 
A Well, it was defective for the simple reason that the 
water was standing very high in all of the test holes that 
we dug. Even after we pumped the tank there was still 
water standing in the test holes and there was a total 
absence or practically a total absence of cinders. 
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Now, that indicated to me that the entire field was re¬ 
ceiving water but was not absorbing the water. The 
water was not being absorbed at all. 

Q What was the cause of thatf Do yon know? 

175 Well, I would say from our subsequent findings 

that that was due to the imperviousness of the soil. 

• • • • 

Q As a result of your survey and inspection, did you 
make any recommendations to the Colonel to alleviate 
that condition? A I did. 

Q And what were those recommendations? A Well, 
I recommended that we break up into two segments the 
water bearing the waste waters that came from the house. 
The first part was to take the water containing the 

176 human sewage and let them go into the existing 
system, and take all of the remaining waters that 

we could—in other words, the water from the kitchen 
sink, the water from the bath tub, the water from the 
wash basin—all of the waters which were not contami¬ 
nated with human waste’and direct them into a separate 
system. 

Q Did you follow those recommendations? A Yes, 
we did. 

Q Will you tell the Court just what you did in follow¬ 
ing those recommendations? A Yes. We installed 
another septic tank on Colonel Wilkins property and we 
attached— 

THE COURT: How large was that tank? 

THE WITNESS: 750 gallons. 

THE COURT: I mean in dimensions. How much 
would it run, length, width and height? 

THE WITNESS: Three and a half feet wide, seven 
feet long, and five feet deep. Those are inside dimen¬ 
sions. 

THE COURT: That is approximately the size of the 
other one, gentlemen, isn’t it? 

THE WITNESS: And we attached to this tank 200 
feet of drain field which ran on the adjoining lot 
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BY MR. BOLOTIN: 

Q That is subsurface—below the surface? A Yes; 
that is right 

177 Q Did you have occasion to observe the nature 
of the soil during this process, Mr. LaBell? A 

The soil was almost rock-like day. In other words, it 
took us an hour and a half to dig this 200 feet which 
we can normally do in a half hour or less, and when 
the trenching machine operates in normal soil, the soil 
that is excavated by the machine is powdery, or certainly 
loose. This soil that came out of this ditch was just like 
chips or flakes of rock. 

Q How long did it take you to complete this job in 
terms of hours or days? A Well, I would say, taking 
into consideration the plumbing which was done by a 
plumber—you see, we had to change the plumbing to 
accomplish the separation of the waters—about a week, 
I would say. 

Q What was your charge for that service, Mr. La- 
Bell? A As I recall, it was $500. 

Q Does this bill on your stationery help to refresh 
your recollection? A Yes. 

Q And $500 is correct, is it? 

• • • • 

178 Cross-Examination 
BY MR. HALPER: 

Q Mr. LaBell, have you had any contact with any 
other septic tank systems in this immediate area? A 
Yes. We did a job on the street just below Colonel 
Wilkins. I don’t recall the name of the street, but it is 
just one city block away. 

Q And what type of work did you do there? A We 
extended the size of the drain field by putting in a dry 
well 

Q Incidentally, does a dry well correct a condition 
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such as you found at Colonel Wilkins’ placet A I 
would say no, not in that case there. 

Q Do you know whether any dry wells were dug on 
Colonel Wilkins’ lott A There was supposed to have 
been a dry well dug, but we searched for it and couldn’t 
find it. 

Q Generally speaking, Mr. LaBell, do septic tanks, 
good, bad, or indifferent, require pumping, out at stated 
intervals! A Tou don’t have to pump them out, but 
you should pump them out periodically. I would 

179 say every three years for the normal residence, 
and for public places much more frequently. 

Q But that is a normal requirement of any septic 
tank; isn’t that right! A Well, every septic tank should 
be pumped out as frequently as it needs it, and that of 
course depends on the load which any particular tank 
receives. 

Q That is true, but a septic tank that is laid in the 
earth has never yet been devised that did not require 
pumping out at some time! A Well, now, let me—may 
I explain myself, what I mean by pumping! 

By pumping we mean removing the solid matter from 
the tank so that it cannot get into the fields and dog 
up the drain tiles of the field. 

Q That is right, but that is a normal function! A 
That is a normal function. 

Q Of any septic tank! A Yes; that is right. 

Q In other words, just like deaning out a dogged 
sewer! A Exactly. 

Q I see. So that there was nothing unusual about 
you being called upon by Colond Wilkins to pump out 
the tank! A Well, except we pump out tanks for 

180 two reasons: one reason, of course, is to remove 
the solid matter, and the second reason is we are 

called on sometimes to render temporary relief. Even 
though we are pumping out purely what amounts to just 
water. 
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Do you follow met 

Q Yes. A Sometimes if the field is defective and 
the field does not absorb the effluent from the tank, you 
have the water backing up into the tank, from the tank 
backing up into the sewer lines, making it impossible to 
flush the toilet and use the facilities of the house. So 
when we pump out the tank, we give them about a week’s 
or ten days’ grace during which time they of course fill 
up the tank again. 

There are two different types of pumping: the normal 
pumping which is done every two or three years, which 
removes a so-called sludge, the solid matter. A septum 
which floats on the top of the tank, which, if it is not 
removed, will eventually flow out into the field, and ruin 
the drain field. It will ruin the best field. 

Q That pumping has to be done— A That should 
be done periodically. 

Now, if you don’t do that, you will see fields being re¬ 
placed, because people either didn’t know they should 
have pumped it or didn’t want to spend the money for 
pumping. 

Q Now, Mr. LaBell, you spoke of putting in a 
181 separate tank on Colonel Wilkins’ lot A That 
is right 

Q That, then, resulted in two tanks serving that one 
property? A That is right, sir. 

Q And did you find that the addition of a room with 
an additional toilet taxed the tank beyond what ordinary 
requirements would call for? A Well, I don’t believe 
that that would have too much to do with it It is the 
number of bathrooms or the number of bedrooms—it is 
the number of people using the premises. 

Q Overtaxing the system might have something to 
do with the requirements for cleaning out periodically? 
A Well, the larger load that you place on a system, the 
more frequently you have to pump it 







Q I see. A In other words, if yon have, for ex¬ 
ample, a residence consisting of two people, and particu¬ 
larly two older people, it is conceivable that yon can go 
twenty years without pumping. And I have seen that 
happen. 

Q Then yon not only have the load from the toilets, 
bnt yon also have non-sanitary waters? A That is right 
Q Yon have the wash tubs and the Bendix wash- 

182 ers and shower baths, like that? A That is right 

Q That all helps to tax the system? A It 
taxes the field, bnt it does not tax the tank, because it 
does not create an appreciable amount of solid matter. 
That water just keeps on going right through the tank 
and goes out into the fields, or tries to go out into 
the fields. 

Q All right. 

Now, then, yon did install a tank, and I think you 
said that resulted in two tanks serving that house? A 
That is right. 

Q And as I understood your testimony, one tank took 
care of the sanitary waters, and the other took care of 
the non-sanitary waters. A That is right, sir. 

Q Which one of those tanks—rather, as to which tank 
did the extended field work, out into, the adjoining lot? 
A The new field served the new tank. 

Q That is what I mean. A That is right 

Q And the new field extended out. not into Colonel 
Wilkins’ lot bnt a lot adjacent; isn’t that true? A That 
is correct, sir. 

Q Now, after yon had installed that, did yon find that 
it corrected the system considerably, or rather cor- 

183 rested the condition there? A Well, I would say 
it went a long way toward correcting it 

Q Yon didn’t return to do any pumping after that, 
did yon? A No, sir. 

Q Now, yon found the soil was impervious? A Yes, 
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Q And in your opinion it is not suitable for a septic 
tank? A Well, I would like to say this: that—I would 
like to qualify my statement in that way, that the more 
impervious a soil is, the more elaborate preparations you 
have to take to make any septic tank work. 

Q Now, if that be the case, is it possible to take a 
soil of this character and given sufficient lot area and 
given sufficient apparatus, drains, and pipes, and tanks, 
it is possible to make the system work even on that 
soil? A Well, if you had a large enough area and 
you spent enough money, you probably could make it 
work. 

Q Do you happen to know anything about the houses 
that are now located or have recently been built in that 
immediate area? A No, sir, I do not 
184 Q You don’t? A No, sir. 

Q You didn’t do any work beyond Colonel 
Wilkins’ house except on that next street you spoke of? 
A That is right, sir. 

Q And then beyond that was some distance, the work 
that you did extended some distance beyond that? I 
mean, outside that subdivision? A That is correct, sir. 

Q So you are not acquainted with the general sub¬ 
division there? A Only in these two instances, and 
except, I might say, by general reputation. I know that 
that area has a reputation for being very impervious. 

Q I see. 

Now, Mr. LaBell, that being the case, with that repu¬ 
tation, how do you account for all those houses being 
built from time to time on that soil with septic tanks? 

MB. BOLOTIN: I think that is an argumentative 
question, if the Court please. 

THE COURT: It is. It would almost be a question 
that I would have to resolve myself, probably. 

MB. HALPEB: Probably. 
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H. J. Amen was the vice president; the secretary and 
treasurer, I don’t recall their names offhand—I 

188 don’t think it is material here. And I was appointed 
the chairman of a special committee to go into the 

problem for which the association had primarily been 
formed, that is, the problem of sewage and drainage. 

At that first meeting I was appointed chairman and 
instructed by the association to proceed with the indi¬ 
cated action to try and solve this problem collectively 
and individually for the Wellington Park Property Owners. 

The first step that we took was to retain legal counsel 
for the association. We retained the Honorable Andrew 
Clarke, State Senator for that district in Virginia, as the 
attorney to represent the Wellington Park Association 
and the property owners, for the prime purpose of pur¬ 
suing this problem and bringing to some settlement this 
question of sewage. 

MR. HALPER: Now, your Honor, I think at that 
point—of course I appreciate very much that your Honor 
is sitting without a jury and that your Honor will naturally 
disassociate your mind from any testimony that comes in 
and is not admissible. However, not only for the purpose 
of keeping the record down, but also as a matter of objec¬ 
tion, it seems to me that this testimony about this asso¬ 
ciation, unless it be to give some sort of notice to the 
defendants— 

THE COURT: Well, I would expect that the line of 
evidence would come in on the question of possible notice 
or question of disaverment or— 

MR. BOLOTIN: Any association with Colonial. 

189 THE COURT: If that is true, it is admissible. 
If it is. * 

MR. HALPER: Your Honor, if your Honor thinks 
that it might come in for some purpose, some proper 
purpose, I would like to make a general objection that 
all of this testimony about the association and employ¬ 
ment of counsel and what not should be considered by 




the Court as to its admissibility without making formal 
objection as we go along. 

THE COURT: All right, we will so understand; and. 
you may proceed, Mr. Bolotin. 

I mean, you know what the Court has in mind. 

MR. BOLOTIN: Yes, sir. 

THE COURT: I do not think you should increase the 
record with a lot of extraneous and'immaterial matter. 
I mean, whether they had counsel or did not is really 
unimportant unless it were yourself and some point of 
notice or something that occurs in this case, and whether 
they made surveys of other places or what, I don t think 
it is material But I assume somewhere in this, testimony, 


: That is right, your Honor, and it is 
this respect: It shows that the witness 

- j -jr — * 

was not asleep as to his rights. 

THE COURT: Well I think of laches, as well 
MR. BOLOTIN: Laches; that is right. And that they 
continued to negotiate, and were continuously as- 
190 sured by Colonial the condition would be corrected. 
THE COURT: As long as it relates to tins 

property, it is perfectly admissible. 

MR. BOLOTIN: I think the witness understands that 
he will try to limit the collective bargaining insofar as it 
relates only to bis own individual problem 
THE COURT: Or the immediate properties. 

MR. BOLOTIN: Of his property; yes. 

THE COURT: All right, Colonel Wilkins. 

THE WITNESS: Yes. 

The meetings with Senator Clarke were carried on 
principally by Mr. Barr, the president, and myself as 
/.ViQT-rma-h 0 f the sewage committee, and with the least 
possible delay we had him serve notice on the Colonial 
Investment Company in a letter of 16 February, 1949, 
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represent the Wellington Park Property Owners collec¬ 
tively and individually, and to take up with them some 
problems on the part of the properly owners, the prin¬ 
cipal one being the problem of sewage and sewage dis¬ 
posal, which had then become an intolerable problem and 
a decided health menace to the community. 

Senator Clarke also at this time served notice on Dr. 
Bradford and the County Health Department by a letter 
to the same effect substantially as this letter to Colonial. 

Negotiations were entered into. Senator Clarke 
191 received a reply from Colonial informing him that 
they had directed attorneys to represent them in 
negotiations with Senator Clarke, and these negotiations 
began and were carrieu on— 

THE COURT: Who were the designated lawyers on 
behalf of the Colonial Investment Company? 

THE WITNESS: Your Honor, I don’t have their 
names. I am sorry. 

MR. BOLOTIN: I have their names, I think. They 
are in the record in the Taylor case. 

MR. HALPER: Wasn’t it Mr. Kendrick? 

MR. BOLOTIN: Yes. We have a letter from Colonial 
stating that the Kendrick firm was appointed by Colonial 
to conduct these negotiations. That is in the Taylor 
record. 

MR. HALPER: I think I have personal knowledge 
that Mr. Kendrick, of a Virginia firm of lawyers, did 
have some contact 

MR. BOLOTIN: That is right A letter went from 
Colonial, signed by Mr. Tarby, stating that the Kendrick 
firm was representing them. 

THE COURT: Very well. I just wanted their identity. 

THE WITNESS: To brief this down to the shortest 
possible amount of time, I would say that these negotia¬ 
tions were begun in February of 1949. The first thing 
involved merely Senator Clarke and this law firm. Later 



officials of the Colonial Investment Company at- 

192 tended meetings with our legal counsel and with 
the representatives of the Wellington Park Prop¬ 
erty Owners Association, at which time the representa¬ 
tives of the Colonial Investment Company assured us of 
their good will— 

THE COURT: When was that, Colonel? 

THE WITNESS: This was in March of 1949. 

They assured us of their good will and their desire 
to reach—their recognition of the problem out there; of 
the sewage problem, and their desire to assist us in ar¬ 
riving at a satisfactory solution by whatever they could 
do to help us. 

It was proposed—our proposal at this time through 
the association and through our legal counsel was that 
the Colonial Investment Company bear the expense of 
installing a sewer to run through Wellington Park, In¬ 
corporated, and to connect with an active sewer line and 
sewage disposal plant which was in existence in our 
neighboring community, Holland Hall Village, which was 
constructed at the same time as Wellington Park Estates 
was constructed. Unfortunately, for the residents of that 
community, their builders installed a disposal plant and 
a sewer line which abutted, rather, adjoined Wellington 
Park on the opposite side of Fort Hunt Road. In other 
words, Holland Hall Village had a disposal plant, they 
had a complete sewer system, and one of the main lines 
of the sewer system ran north and south on the west 
side of Fort Hunt Road. On the opposite side of 

193 Fort Hunt Road began Wellington Park Estates. 
Therefore, the matter of connecting with it was 

only a matter of crossing Fort Hunt Road. And we 
proposed to Colonial Investment Company that the solu¬ 
tion of our problem and theirs, and to remove them 
from their responsibility to us, was to install this sewer 
system and to connect it with Holland Hall. This plant 
was owned by a Mr. McPherson, who was brought into 
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the negotiations. He stated that he was perfectly willing 
and agreeable to any proposition or proposal of that 
nature, inasmuch as his plant had the capacity to take 
on the forty or fifty additional homes, or even a hundred 
homes or more, that" were located in Wellington Park, 
and the question then came up of how much would be 
involved in the construction of this sewer line. The 
association, Wellington Park Property Owners Associa¬ 
tion, agreed to go ahead and make a survey of what was 
involved, of the cost involved, so that they could present 
a concrete proposal to the Colonial Investment Company, 
which was what they had asked for. 

BY MB. BOLOTIN: 

Q Colonel, before you go into that survey, I assume 
you are referring to the survey made by Colonel Nor- 
cross. A Bight. 

Q Now, what, if anything, did Colonial do to partici¬ 
pate or request in that survey? A Colonial, as I stated, 
was represented at these meetings by both their 
194 legal counsel and by officials of the Colonial In¬ 
vestment Company. I believe one Commodore Badt, 
and on some occasions a Mr. Levin, represented them 
at these meetings with us and asked us to make them a 
firm proposal of how much would be involved in installing 
a sewage system in Wellington Park to solve our prob¬ 
lems. We agreed to go ahead and have the necessary 
survey conducted and estimate prepared, and Colonial, 
the representatives of Colonial Investment Company, asked 
us in making this survey to take into consideration that 
besides the forty homes that they had built there, they 
also owned a number of vacant lots on which they had 
not built, and they asked that the proposed sewer line 
be laid out and the estimate be so prepared that it 
included their additional lots, their vacant lots, in this 
subdivision, so that they could enjoy the benefits of the 
sewer line for the other properties they had down there. 
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Upon this request from Colonial,' our association went 
ahead and contacted Colonel Norcross. who was in here 
this morning, and acquainted him with our problems, 
and we held a meeting with Mr. J. J. Corvallis, who is 
the County Sanitary Engineer. Mr. Corvallis came over 
and met with Senator Clarke and with our committee 
in our subdivision and went over the grounds there and 
gave his views on what would be involved in laying out 
a sewage line. 

Colonel Norcross was retained by our association at 
a fee which was paid from the funds of the asso- 
195 ciation to conduct this survey which, as he has tes¬ 
tified here, extended oyer a period of several weeks. 
In the late fall and early summer of '1949, this survey 
was completed and it was turned over to our association 
and our attorneys, and further meetings were held with 
the representatives of the Colonial Investment Company 
and they could not agree upon the amount of money 
that was involved, and negotiations were prolonged from 
that point on—in point, I might say that negotiations, 
are really still under way. There has been no determina¬ 
tion. We still have the Wellington Park Association, 
and we still have the Honorable Andrew Clarke as our 
attorney. From the time that this survey was completed 
and turned over to the Colonial Investment Company 
there were discussions back and forth as to what part 
they would do, and when we got into the discussion with 
them they would not bear the major expense of installing 
the sewer. The amount they would spend was in dis¬ 
cussion and has never been settled to this time. 

These negotiations drew out—again to try to shorten 
this—these negotiations drew out through the fall of 1949. 

In the meantime I had come up against the complete 
stoppage of my own sewage functioning in the last week 
in May of 1949, and had called in Mr. LaBell to give 
me some relief, some temporary remedy, at which time, 
after giving me immediate relief and pumping out the 
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tank, he took tests on my ground and found the 

196 difficult soil situation that has been described here 
before. He recommended the installation of this 

second septic tank, the second septic field. I-wrote the 
letter to the Colonial Investment Company which I have 
mentioned here before. I received no reply. Because 
of the emergency of the situation, after waiting about 
ten days I told him to go ahead and put the line in. 
He installed it and this second system has given me a 
small measure of relief in that our house at the present 
time, we have considerably less trouble than we did before 
it was installed, but we still have trouble with our toilets, 
which are still on the original field. And I would like 
to point this out, that all this waste water has been 
removed from our original septic field and passing through 
the septic tank and into the septic field and yet with prac¬ 
tically nothing but the two toilets, and I believe a wash 
basin, running into the original field, we still have trouble 
with it We still have trouble with the toilets not flush¬ 
ing and still have trouble with sewage coming to the 
surface of the ground in the back yard. 

Mr. LaBell in no way represented to me that he was 
giving me a permanent cure; he was just giving me 
relief. He pointed out the condition that would exist 
at the end of his new line which he installed, which was 
that there would be an appearance on the surface of a 
certain amount of this waste water and it would be in 
an objectionable condition. 

MB. HAIjPEB: Just a minute, your Honor. 

197 Here is a witness that just left here— 

THE COTJBT: Yes, I think this is hearsay and 
self-serving. I will sustain you. We have had the benefit 
of the testimony of the man, in chief. 

BY MR BOLOTIN: 

Q In that respect, Colonel, referring to the second 
system installed by Mr. LaBell, is there any indication 
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Was the fee of $10,000 to permit a tapping onto the 
point where his sewage line ended? Was it just the 
privilege or did that also include the laying ont of pipe¬ 
lines to the individual homes in Wellington Park? 

THE WITNESS: No, sir, that was merely the cost 
of tapping his line. The estimated cost of tying into 
the homes is the figure that is included in Colonel Nor- 
cross*— 

THE COURT: About $22,000? 

THE WITNESS: Yes, sir. At the time of his survey, 
June 27, 1949, he had estimated $18,168. 

199 THE COURT: Yes, He testified to that 
THE WITNESS: Yes. 

MR. BOLOTIN: As I get it, your Honor, from Colonel. 
Norcross’ testimony, this $10,000 fee for the privilege 
of tapping into the Holland Hall plant would be in lieu 
of constructing a new and independent treatment 

THE COURT: The only thing I was clearing up was 
whether that meant that each individual house would be 
connected in with the plant and the total sum would be 
$10,000, or, as I gathered, to merely tap in the main 
line from Wellington Park into the sewage disposal plant 
would cost $10,000. 

MR. HALPER: That is right 

THE COURT: And the witness explains it is the 
latter, the tapping in, and then in addition there is the 
other cost of the necessary piping. 

BY MR BOLOTIN: 

Q Now, Colonel, coming back to the current condition 
at the house, could you tell the Court to what extent you 
have been able to use the toilet and bathing facilities for 
the past three or four months? A Speaking of the toilet 
and bathing facilities in the original bathroom and in 
the main house, we still have trouble. We had very ag¬ 
gravated trouble in May and June of this year. We 
have had trouble within the past month, and as for the 
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MR. BOLOTIN: This statement will be Plaintiffs’ Ex¬ 
hibit No. 9. 

(Statement entitled “Improvements to property” was 
marked Plaintiffs’ Exhibit No. 9 for identification.) 

MR. BOLOTIN: And mark this Plaintiffs’ 10. 

(Statement entitled “Amount spent to repair defects” 
was marked Plaintiffs’ Exhibit No. 10 for identification.) 

MR. BOLOTIN: And this will be Plaintiffs ’ 11. 

(Statement entitled “Additional expenditures, 12/31/49 
to 9/30/50” was marked Plaintiffs’ Exhibit No. 11 for 
identification.) 

BY MR. BOLOTIN: 

Q Is the amount you paid to LaBell here, the $500, in¬ 
cluded? A That is included, yes. 

205 Q This is all-inclusive, then? A Yes, sir. 

THE COURT: Do you offer those as Plaintiffs’ 
Exhibits ? 

MR. BOLOTIN: Yes, Plaintiffs’ 9, 10, and 11. 

THE COURT: Is there objection, Mr. Halper? 

MR. HALPER: Subject to the qualifications that they 
would be supported by proof, and so forth. 

THE COURT: Very well. 

I will, therefore, admit them as exhibits, and that may 
be a matter of cross-examination. 

208 . • • • 

BY MR. BOLOTIN: 

Q Colonel, I think you were giving us a chronological 
account of what steps you had taken in your negotiations 
with Colonial to have the condition you described remedied. 
Have you completed that testimony? A I believe we 
left off at the point where these negotiations on the sewer 
out there through the Wellington Park Property Owners 
Association tapered off because we felt that the offer that 
Colonial made on the thing was very far away from what 
they had led us to believe that they would do—the part 
they would take in the sewer. And it more or less brought 
our negotiations up to a stone wall. 
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my yard, and from similar test excavations that I made 
myself, and I learned the method of testing was to dig 
a hole in the yard near the septic field and watch the 
water rise to the surface and then to check the hole again 
in 24 hours or a day’s time and find out what the ab¬ 
sorption of water had been. I saw that the absorption 
of water in that soil from disappearance of the water from 
absorption was almost niL 

Q Now, Colonel, how far below the surface of the 
ground does this soil condition start? A WeQ, it prac¬ 
tically comes to the surf ace. There is a very small layer, 
maybe a couple of inches, of soil on the top that would 
not be described as that hard pan day, but it practically 
comes to the surface. 

Q Now, Colonel— A Because in building the house 
they lost all of the top soil that was originally there. I 
don’t know what happened to it They just plowed it 
under, I guess. 

211 Q Over how much area of your particular prop¬ 
erty does this condition extend? A To the best 
of my knowledge, based upon tests made by myself and 
Mr. LaBefie there, it covers the entire area of my prop- 


Q During this conference you mentioned a while ago, 
with Mr. South and Mr. Gibson, did you learn what the 
statutory requirement was—the minimum requirement for 
area in that district for septic tank installation? A No, 
I don’t recall anything with reference to the area, other 
than that because of the difficult condition it was.said 
that the individual lots could not be sold in that area. 
It was for that reason that they didn’t permit them to 
sell single lots which are plotted out there at. 50 feet 
width, 100 feet per 150 feet depth, so that would be 
roughly 5,000 to 7,500 square feet. 

Mr. Gibson stated that it was because of the difficult 
soil conditions there, that they did not permit single lots 
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to be sold, and that the minimnm requirement there was 
at least double lots. 

212 Q Now, Colonel, your house, I think you told 
us, did not have a basement, is that correct? A 

That is correct. 

Q Does your house have a concrete or masonry founda¬ 
tion? A The house is built on a concrete base. 

Q And how far below the surface of the ground is 
that base? A I would estimate that that concrete base 
runs from a foot and a half to two feet below the surface 
of the ground, because it encloses the heating system of 
the house. 

Q Would you tell the Court, Colonel, the condition of 
your property as of today, with reference to this sewage 
seepage into the ground? A Do you wish me to start 
with a description of the condition on the interior? 

Q Interior and exterior, both. Make it current as of 
now. A All right. As of today the condition is this: 
On the interior, we are still confined to flushing our toilets, 
confining it to about three or four times a day. We still 
from time to time have a complete stoppage of the toilets. 
And that does not necessarily correspond to extremely 
heavy rainfall, although when we do have an extremely 
heavy rainfall we are almost sure that we are going 

213 to stop. But we have, even in hot, dry weather, had 
a complete stoppage of them for two or three days’. 

time. 


Also, in the play room where this extra bathroom is in¬ 


stalled, that toilet to this day does not function properly. 
It cannot be used. I would say it cannot be flushed more 
than once or twice a day. We have been unable to use 
that as an extra bathroom for that purpose. And from 
time to time a black slimy silt from it backs iip into the 
floor of the shower stall in the extra bathroom there, which 
requires it to be cleaned out, and which is a very disagree¬ 
able job. 

On the exterior, in my back yard, as late as the early 
summer there were several spots where there was a con- 
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siderable seepage of sewage to the surface. I tried to 
overcome this by filling in with top soil and by seeding 
and it assisted the situation but there are still spots in 
my yard, that is over the original septic field, where there 
are moisture spots and signs of seepage of the sewage to 
the surface. 

Now, with regard to this second septic line that runs 
off into this vacant lot next to me, there is a most dis¬ 
agreeable situation not only for me but for my neighbors 
there, in that there exists today a pool of between 10 to 
20 gallons of sewage that has come to the surface and 
formed pools that are covered with a scum and give off 
a most disagreeable odor. And this is located within a 
few yards of my house and a few yards of the house 

214 next to me. It is almost in front of their front 
door. 

• • • • 

Cross Examination 
BY MB. HALPER: 

Q Colonel, I would like to get some of these dates 
correct. When did you say that you first discovered the 
condition of the soil—whether by hearsay or by actual 
knowledge? A I would say that my first intimation of 
the condition of the soil there was approximately a month 
to six weeks after I moved into the house. 

Q That would be, you moved in, I believe, in 

215 February, the 26th? A That is right. 

Q That would be about April? A That would 
be about April, yes. 

Q Now, that was April, 1948. When did you first learn 
about the actual condition of the soil as opposed to hear-' 
say, what your neighbors say? A Well, the first expert 
word I had on it was at the meeting in December with 
Mr. South and Mr. Gibson. 

Q That meeting was December of what year? A 
That same year, 1948. 



115 A 


Q And that was with South, and Mr. South is the 
man—how do you identify him? A Mr. South was the 
representative of the Colonial Investment Company who 
attended that meeting in response to my telephone to Mr. 
Levin, and Mr. Gibson was a representative of the Fair¬ 
fax County Health Department, in response to my tele¬ 
phone call to Dr. Bradford. 

Q Now, when did you make your own tests by digging 
holes and observing the dropping of the water line, or 
water surface? A That would be in June of 1949, at 
the time that I experienced this complete stoppage, and 
I had the second septic tank and second septic field built. 
Q Didn’t you get some information from Mr. 

216 Weston, who testified in this trial, and who repre¬ 
sented the State Sanitary Commission at Richmond? 

Did you get a letter from him or any advice from him 
as to these conditions? A No, I did not Not at that 
time. 

Q I see. Did you get any advice or any information 
from any official or expert other than South and Gibson? 
I mean from a sanitary engineer? A Yes. Mr. Corbelis 
came over there. 

Q Who is he? A Mr. J. J. Corbelis is the Fairfax 
County Sanitary Engineer. And we— 

Q What information did you learn from him and when? 
A This was in the spring of 1949, I would say roughly 
April We also learned from him of this extremely diffi¬ 
cult soil condition, and at approximately that same time 
I also learned of it from Colonel Norcross. 

Q Well, Colonel Norcross’ information came about the 
same time? A That is right. 

Q That would be April, 1949? A That is right 
I would also add that I received that information from 
Mr. LaBelle in September, 1948, at the time he first visited 
me to pump out my septic tank. 

217 Q Is that L-a-B-e-l-l-e? A I believe it is. I 
have his signature here. 
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Q That was in 1948? A Yes, that is right. 

Q Was that about the time he installed the extra field? 
A No, that was in December, 1949. 

Q But in September, 1948, he told you about the soil 
condition? A He had my tank pumped out, yes. 

Q Did he make any soil tests? A In December? 

Q Yes. A Well, they uncovered the top of the septic- 
tank and dug around the septic tank. 

Q Then you don’t know whether he dug— A They 
didn’t make percolation tests. They uncovered the top 
of the septic tank. 

Q Colonel, how many members are in your family? A 
You mean at the time I bought the house, or today? 

Q Well, let’s take both times. A All right. At the 
time we purchased the house there was a Mrs. Wilkins and 
myself and there were the two girls who'were approxi¬ 
mately, I will say five and two and a half, and the boy 
was just a mere baby. He was just* a few months old. He 
wasn’t even a year old. 

218 Q Yes. Now that is what your family consists 
of today. You have four children presently? A 
That is right 

Q The youngest is an infant? A The youngest is a 
year and a half. 

Q I see. Now then, when did you add this room? 
What was the date of that? A That was part of the 
original contract with the Colonial Investment Company. 

Q Oh, I see. That was before you moved in. A The 
work was done before I moved in. It was part of the 
contract I signed with them in the fall of ’48. 

• • • • 

A The room was completed in May of 1949. 

• • • • 

Q Now, is it a fact that the work consisted of con¬ 
verting a garage into a room? A That is correct, into a 
room and an extra bathroom. 

All right Do you have also a shower? A The 
bathroom consists of a shower stall, the toilet and 
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There is no tnb in there. It is a shower 


a wash basin, 
stall. 

Q Now, Colonel, do you have any apparatuses in there 
like washing machines or dishwashers, or things like that? 

A Yes. . 

Q Would you enumerate those? A We have in the 
house a GE sink with automatic dishwasher and garbage 
disposal, and a GE automatic laundry, which were part 
of the original equipment installed by Colonial Investment. 

We have installed no new equipment ourselves since we 
bought the house. 

Q But the automatic dishwasher and garbage disposal 
and the automatic GE laundry washer were installed at 
the time you moved in. That was part of the— A That 
is right. That was part of the original contract. ^ 


■ ! 
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Q All right. 


222 Q Now, Colonel, coming to the time you had a 
conversation with Mr. Lewis, whom you stated was 

agent for the Colonial Investment Company, and also a 
Mr. Ivy, and I think you stated Mr. Ivy was the general 
sales manager of the Colonial Investment Company. A 
That is the way he was introduced to me, yes. 

Q Did you have any dealings at all with any of the 
officials of the Colonial Investment Company prior to 
the time you purchased the house? A 
with Mr. A. H. Levin at the time of the settlement. 

Q In other words, he attended the settlement? A He 
is the one who participated in the discussion that took 
place at the settlement. 

Q Was there any discussion at the settlement about 
the septic tank? A There certainly was. There 

223 was discussion about the heating system, water 
supply system, and septic tank and septic field. 

Q Well now, didn’t you state that only Mr. Lewis 
and Mr. Ivy made representation about the three items? 
A No, I didn’t I believe I stated before that it was 


I had dealings 
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also discussed at the time of the settlement, with Mr. 
A. H. Levin. 

Q Then I think you also stated that Mr. Lewis repre¬ 
sented that the construction would be proper and that 
these three items would work and be in good shape, and 
so forth, is that right? A That is correct. 

Q Then you also stated that subsequently you had a 
conversation with Mr. Ivy? A That is correct. I had 
more than one. I had at least three conversations with 
Mr. Lewis and at least three with Mr. Ivy. 

Q Then I think you also stated that Mr. Ivy re¬ 
peated practically the guarantees and assurances that 
Mr. Lewis made? A That is correct. 

Q Now, Colonel, did either one of those men actually 
guarantee these things? A They guaranteed that they 
were of the best materials and best workmanship, and 
that they would work, and that if they didn’t work, 

224 that they would take measures to correct them. 

• • • • 

Q Did you see any evidence that they had any 

225 knowledge of the workings of these apparatuses? 
A Yes. The trenches were dug out in the rear 

of the house for the septic tank, and the septic field on 
the occasion that Mr. Lewis was taking me over the 
property, and he pointed them out to me as evidence 
that the installation was to be the finest quality. 

. Q And your point is that the installation was not of 
the best quality, is that right? A I only judge by the 
results I got. 

Q I see. All right. You are certain, Colonel, that the 
statements of these men were not merely expressions of 
an opinion that these apparatuses would properly work? 
A They were never made as their opinions; they were 
made as sales representatives of the Colonel Investment 
Company. They never at any time indicated it was 
merely their personal opinion. 













120 A 


Q Was the sewage disposal system working properly! 
A Well, the toilets were working. The water was run¬ 
ning. 

228 Q Is the model house very far from this house? 
A It is the second street over. 

Q Do yon think the soil upon which the house rests 
is the same as the soil upon which yours rests? 

MR. BOLOTIN: If you know. Colonel 

THE WITNESS: I don’t know. 

BY MR. HALPER: 

Q But you are certain that the model house worked? 
A That is right Because the various things were 
demonstrated to us in the model house; the heating sys¬ 
tem and water system, and so on. 

Q Well, Colonel, actually two weeks after you took 
possession you had trouble with the toilets, isn’t that 
correct? A That is correct 

Q Were you able at that time to attribute that con¬ 
dition to anything? A Well, I believe, as I stated be¬ 
fore, when we brought it to the attention of Mr. Levick, 
who was the representative on the property there, he 
made the reply that the trouble was being experienced 
because of the fact that the sod and grass was not in 
place, and that when the sod and grass was in place, 
why, that would take care of this trouble. 

Q But you did have some warning, did you not, that 
things weren’t as they should be? You did have 

229 some warning? A We had trouble, yes. 

Q And then I think you stated that about a 
month after you moved in you also detected the sewage 
working to the surface of the ground? A That is right. 

Q You stated that there were solid matter there and 
offensive smells and so forth? A That is right. 

Q That was after you moved in? A That is right. 

Q Now, Colonel, do you think that the addition of the 
garage room and the bath had anything to do with your 
troubles? A None whatsoever, because we had the 




trouble before that was connected up, and as of today it 
is practically in no use whatsoever. I would say it is 
not used once a month. 

Q When did you finally come to the realization, or 
come to the conclusion that the Colonial were going to 
do nothing to correct your situation? A Well, actually 
I still haven’t come to that conclusion. 

Q Are you willing that they correct it now! A Yes, 
I am, if they will correct it the way it should be cor¬ 
rected, by building a sewer. 

Q Well, you didn’t undertake to buy a house 
230 with a sewer, did youf 

MR. BOLOTIN: I object to that, Your Honor. 

THE COURT: I will sustain it , He did buy the 
house in question here. 

BY MR. HALPER: 

Q So. your point is that you were always holding out 
hopes that something would be donef A That is right 

Q I think you said that Mr. LaBelle installed the 
extra tank and field in December, 1948? A No, in June, 


Q Oh, he examined it in December, 1948? A He 
pumped out the tank and made a spot examination of 
the condition in December, 1948, at the time they pumped 
the tank out 

Q Colonel, are you sure now that that condition has 
not been corrected at your house? A All you would 
have to do is come out there with me this afternoon and 
look at the house next to my house and the answer 
would be right there for you on the surface of the 
ground. 

Q The Lot 27 is the triangular lot to which the field 
has been extended? A That is right. 

Q I think Mr. LaBelle said one tank takes 
231 care of the sanitary water and the other takes care 
of the waste water. Which one does this take 
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care oft A This is the waste water that runs into 
the next lot. 

Q In other words, water from the bath and sinkt A 
Yes. 

Q Why would those waste waters create an unusual 
condition? A Well, they do. They have a lot of grease 
in them, and it is very self-evident. All you have to 
do is take a look at it. I am not a chemist. I cannot 
tell you why. But I can tell, believe my senses when 
I look at them and smell them, and I know that they do. 

Q Now, let’s understand this. The tank and field 
that extend into Lot 27 do not take care of any sanitary 
waste, is that right? A That is right. 

Q 0. K. And the only water that goes into that other 
lot are waters, so-called waste waters from the sink and 
bath, and so forth? A That is right. 

Q Or shower? A Yes. 

Q Now, do they create offensive smells when they 
come to the surface? A They certainly do. 

232 Q How do you account for that? A I am not 
a chemist; I can’t answer that. I say I can only 
believe my senses. 

Q Is it the same type of smell you detect on the 
other property where the sanitary wastes are disposed 
of? A No, it is not as offensive. 

Q As a matter of fact. Colonel, haven’t you had pretty 
good working conditions since Mr. LaBelle put that other 
tank in? A I certainly wouldn’t say so, no. I said this 
morning that we can still only dare to flush our toilets 
three or four times a day in the main house, and we 
have practically discarded the use of the extra bathroom 
entirely and can no longer use that room and toilet for 
its original purpose as a guest room from time to time. 

I wouldn’t say we have proper function of our original 
system at all, despite the fact that the original system 
only now takes practically the two toilets and all the 
waste water is drawn off from it. 
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Q Incidentally, yon say the condition is bad at this 
time and has been bad at all times? A That is right 

Q Do yon recall Mr. LaBelle testifying that he ex¬ 
amined your property about two weeks ago, and in re¬ 
sponse to a question he said all he saw was a wet 
233 spot? A That is right ' 

Q Now, does that compare with your descrip¬ 
tion of the condition there? A That was in my back 
yard. 

Q That is right A I am speaking now of this lot 
next to me. 

Q Well, where is all the trouble; on your lot or on 
the additional lot? A The trouble today, the principal 
trouble is in the non-functioning of the sanitary, system 
in the house. The most offensive situation on the out¬ 
side is in the lot next to me, where these waste waters 
come out 

Q I see. But didn’t Mr. LaBelle say, in response 
to a question by the Court, that he had examined your 
premises two weeks ago and that the only condition 
he found was a wet spot? Is that right? A I don’t 
recall that he said that. 

Q Well, what if he said that would that have been 
a tone condition of the description of your property? A 
I wouldn’t call it a true description as the situation is 
out there as of today. It is considerably more than a 
wet spot 


234 Q You stated you wrote the Colonial Invest¬ 
ment Company stating you were going to use the 
adjoining lot? A That is right 
Q You say you had no reply? A That is right 
Q How much time elapsed between the writing of that 
letter until you took that action? A About ten days. 

Q Have you retained a copy of that letter? A I 
have not been able to locate it 
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Q Do yon remember making a copy? A I would say 
I did make a copy, yes, but I don’t remember making it. 
I remember roughly what I said in the letter. 

Q Will you state just from your recollection what you 
did say ? A Yes. I said I had come to a condition 
with the sewage in our house where the house was no 
longer tenable unless we got immediate relief, and that 
relief had been recommended to me by a repre- 

235 sentative of the County Health Department and 
by the sewage contractor I had brought in, to run 

this waste water over on to the adjoining lot, and that 
if they offered no objection X intended to extend a line 
into that next lot and run the waste water in there. 

Q Did you advise your counsel that you had written 
this letter but had lost a copy of it? Did you advise 
your counsel before you came to trial? A No. 

• • • • 

Q What is your position with respect to that 

236 lot? A You don’t have title to it, do you? A 
I certainly don’t The title to that lot belongs to 

Colonial Investment Company. 

Q Well, you are not sure of that—who it belongs to? 
A Well, it doesn’t belong to me. 

Q And you were recommended to take that action, 
is that right ? A Yes, I did. 

• • • • 

237 Q On Plaintiff’s No. 9 you have a caption 
“Improvements to Property,” and then you have 

a list of items totalling $504.00? A Yes. 

Q Landscaping and upkeep labor, top soil, top dress¬ 
ing, plants and bulbs, and so forth? A Yes. 

THE COURT: Pardon me. Do you or Mr. Bolotin 
have an extra copy of these? 

THE WITNESS: I have copies, Your Honor. 

THE COURT: Could you let me have your set? 
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It can be understood the ones I am looking at are 
merely duplicates for convenience. The ones that were 
marked are in the record. 

THE WITNESS: On No. 6 there are some additions 
on the bottom. I don’t have those on my copy. I. don’t 
know whether that enters into this. I don’t believe this 
enters into this, because that is the amounts spent 

238 for purchase of property. 

MB. HALPEB: Which one is that? 

THE WITNESS: No. 6. 

MB. HALPEB: Except that we struck some items. 
There are some items unliquidated as amounts spent to 
repair defects, and they are carried forward on another 
sheet 

MB. BOLOTIN: That was subsequently changed. 
That is not 6. 

MB. HALPEB: I don’t have a copy of 6. 

Yes, that is all Tight 
BY MB. HALPEB: 

Q Looking again at No. 9, and reading those items 
which total $504.00,1 want to ask you this: How do you 
relate those expenditures to the failure to provide a 
proper septic tank? A They are not entered here as 
that These are improvements to the property. 

Q Well now, let’s see. Would top dressing be an im¬ 
provement, do you think? A I sure think it would. 

Q And garden tools? A I tfrink they contribute to 
the improvement of the property, yes. I couldn’t im¬ 
prove it without the garden tools. < 

MB. HALPEB: Well now, if Your Honor please, 
right there we come to the question, of course; law- 

239 yers speak of improvements as being material im¬ 
provements. 

THE COUBT: Yes, I understand. 

MB. HALPEB: So I want Your Honor to have that 
in mind, because I want to accommodate everyone by 
having a clear-cut picture before us, but I do not want 
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to be taken to admit any items merely because I have 
consented to the use of this list. 

THE COURT: I quite understand, and there are 
some items here which will certainly not come under 
the heading of improvements. 

BY MR. HALPER: 

Q Now, the item of the electric outlet in kitchen. You 
class that as an improvement to the property? A When 
we moved into the property there was no outlet in the 
kitchen for the use of kitchen appliances, so—which was 
an unusual condition—so we had one installed. 

Q Coming to the item of the extra metal kitchen cabi¬ 
net; is that affixed with screws or bolts? A Yes, it is. 
Just the same as the other cabinets in the kitchen, but 
we added one other, we had an extra one installed by 
the same Colonial subcontractor for those cabinets. 

Q So you added that for your own convenience? A 
Yes. But it is a permanent improvement to the prop¬ 
erty. It is bolted on to the wall just like the 
240 others in the kitchen. 

Q Is it one that you can remove and take along 
and use elsewhere? A No, you couldn’t 

Q What about the electric dock and automatic control 
for stove? Incidentally, the stove came with the prem¬ 
ises? A That is right It came with the premises. This 
is an electric control which operates only on that stove. 
It is from the same manufacturer. It really completes 
the stove. 

Q Then the next item, custom built cabinets and 
shelves in dining area. They were done by a— A By 
a cabinet worker. 

Q And the price you paid was $300? A Yes. 

Q And then the fluorescent lighting in the dining 
area, of course that is something that can be removed, 
isn’t it, sir? A No. That is an integral part of the 
cabinets, and the cabinets, are built in. 

Q In the dining area? A That is right. 
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Q But you installed them? A That is right 

241 Q After the house was bought? A That is 
right But we had them built in. They cannot be 

removed, and they could not be used by anyone any 
place else. 

Q How about the extra towel and clothes racks? A 
Well, they are built in, too, into the wall. 

Q And the concrete porch, was that something you 
desired yourself? A That is built in, too. That couldn’t 
be removed. 

Q I appreciate that 

THE COURT: May I ask the Colonel what were the 
circumstances of building the concrete porch? Why was 
it done? 

THE WITNESS: The house has no porch on it, and 
we felt the need on the rear of the house, of an enclosed 
porch to be used for a dining area in the summer time, 
and a play area for the children. 

BY MR. HALPER: 

Q And the item of roofing porch and new rainspouts 
means, I suppose that you had the porch re-roofed? A 
No. That is the same roofing. 

Q And the new spouts, why do you say new rain-, 
spouts? A Well, because where the porch went on the 
house, the rainspouts that went along the roof of the 
house had to be removed and a new rainspout came out 
and went around the porch. 

242 Q How about screening the porch? A That 
again is part of the porch. 

Q And the flagstone patio and walks, and brick flower 
boxes; that was also added? A That is right. 

Q Now, what was the brick wall? A That runs along • 
two sides of the patio. That is a low wall about two 
feet high which runs around two sides of the patio. 

Q That was something to improve the looks of the 
property? A That is right. 
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Q 0. K. Now, you come to this 66-gallon electric 
water heater, including installation. Bid yon have one 
there before yon installed this onef A No, there was 
no water heater there. The house had what they call a 
summer-winter hookup, and we were getting an insufficient 
supply of hot water. 

Q What did you do with the old heater? A There 
was no old heater. 

Q What did you do with the old tank? A Nothing. 
The old tank is still in there. 

Q This is something that supplements the old heating 
system? A That is right. 

Q Did you install that to supplement the hot 
243 water supply on account of. having a large family? 

A We just installed it to supplement the hot 
water system, on account of not having sufficient hot 
water. 

Q Can you tell me when these installations were 
made? A Yes, I can tell you when most of them were 
made, because I have the receipts here. 

The cabinets were installed in May, 1948. That was 
at the time that, shortly after we moved in. 

Q That is the custom made cabinets and shelves? A 
That is right They were installed in the dining room 
and play room in May, 1948. 

The porch was installed in the spring of *49, April, *49. 

Q Now, that applies to the roofing for the porch— A 
That applies to the roofing of the porch. 

Q Concrete porch? A Applies to the screening of 
the porch. 

Q How about the concrete porch? A If I can refer 
to my cancelled checks here, I think I can give you that 
information. The concrete porch was installed in June 
of 1949—June of 1948. 

Q All right Then the roofing— A It was installed 
and covered then and it was screened the following spring. 



Q I see. Now do yon have the other items, the 

244 flagstone— A That was at the same time. The 
concrete porch and the flagstone patio, the flower 

boxes and the wall around the patio, were all installed 
at the same time. That was in June of ’48. 

Q All right Now, that takes care of the brick wall 
and so on. 

Now what abont the electric water? A All right, I 
can give yon the time on that I have copies of the bills 
here. 

The electric water heater was installed in December 
of 1949. 

Q Do yon have the other items now? A What else? 

Q Well, did yon give me the extra towel and clothes 
racks? A Yes, they were, I would say, in March of 
1948, within 30 days after we moved in. 

Q And the fluorescent lighting? A That was in¬ 
stalled in May of 1948, at the same time as the built-in 
cabinets were installed. They are an integral part of 
the cabinets. 

Q That is the kitchen cabinet—I mean the custom 
built cabinets? A That was in May. 

Q How abont the extra metal kitchen cabinet? 

245 A That was in May of 1948. 

Q Do yon remember the electric dock? A I 
would say that was May, 1948, too; most of those in¬ 
stallations were made within 60 days of the date we 
moved into the house. 

Q That would refer to the electric outlet also? A 
That is right 

Q What about the landscaping, and so forth? Is that 
over a period of years? A That is over a period of ap¬ 
proximately a year and a half or two years. 

Q From the time you moved in? A That is right, 
yes; from shortly after that, yes. 

Q From February, ’48, down to December, ’49, is that 
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• • • • 

247 Q Now, referring to No. 11, we retained I712J.0 
on there. Then yon have a caption “Improve¬ 
ments to property” and it goes on and gives items of 
top dressing— A Yes. 

Q Plants, seeds and bulbs. A Yes. 

Q Lime, fertilizer and weed killer? A Yes. 

Q Gasoline, Japanese beetle spray, and gardening, 
landscaping and labor. That totals, well,'with the item 
of $712.10 it totals $1,006.10. 

Now, Colonel, there again can yon give the date when 
those items were spent, except to say that they cover the 
period December 31, 1949, to December 30, 1950, is that 
right? A No. I have some checks on them. For in¬ 
stance, the top dressing, I have a check here 31 March 
1950, $10, to Jesse Yeager. 

248 Q All right. A Now, on the plants— 

Q Plants, seeds and bulbs, $30. A I do not 
have a check on that I have checks on the garden tools 
and on the spraying and services—on the custom spray¬ 
ing, rather. 

Q Custom spraying and garden tools. What are the 
dates of those items? A The garden tools is June, 1950, 
and the spraying is August, 1950. 

Q All right Now, do you have the lime, fertilizer, 
and weed killer, $15? A I don’t believe I have that, no. 

Q Now, $214.75 is said to cover an item of garden¬ 
ing, landscaping and labor. That covers the entire period, 
does it not? 

• • • • 

252 Q • • • Are you acquainted with the adjacent 
area, say, within a half mile or mile of your 
place? A You mean the terrain, or the people— 

Q The general character of the neighborhood ascer¬ 
tained by just walking down the streets or riding along 
the streets. 

THE COURT: Could you be a little more definite? 
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THE WITNESS: I don’t know what yon mean by the 
general character of the neighborhood. 

BY MB. HALPER: 

Q I will be a little more definite. Are there a lot of 
houses in that area? A No, I wouldn’t say a lot 
253 Q Are there any? A Yes, there are 40 houses 
in the Wellington Park subdivision. 

Q How many beyond that, within a half mile or a 
mile? A Oh, there would probably be another dozen 
houses east of Fort Hunt Road. 

Q All right Now, are those houses served by septic 
tanks, as far as you know? A So far as I know, yes. 

Q Have you noticed in going through that neighbor¬ 
hood whether any houses are under construction? A 
Yes, there are. 

Q Do you know what sort of sewage disposal facilities 
are being provided for those houses? A I have heard 
that they are having septic tanks put in. 

Q As a matter of fact, Colonel, aren’t there houses 
being built very close to you now? A Yes. 

Q How far away? A There is one house being built 
just the other side of this lot. 

• • • ' • 

265 Redirect Examination 
BY MR. BOLOTIN: 

Q Colonel, you told Mr. Halper you knew the soil 
had some bearing on the functioning of the system. Is 
this your first experience with this type of soil in septic 
tanks in this area or this part of the country? A Yes. 
My only previous experience had been in Michigan in the 
sand dunes with sandy soil, and my experience there had 
been a most happy one, and I had no reason to 

266 anticipate any trouble with it 

Q At the time you were purchasing this house, 
did you know anything about this particular type of soil? 
A I knew nothing about it at all. I was a newcomer 
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to this part of the country.- 1 was entirely unacquainted 
with Fairfax County when I was looking at the property 
out there. I had been living in Alexandria in an apart¬ 
ment since I had arrived in Washington. 

Q Then did you or did you not rely upon Mr. Lewis’ 
statement to the effect that the septic tank system would 
function properly and would be adequate, and so forth? 
A Yes, I relied upon his statement as a representative 
of the company and a company that I assumed was quite 
a large and reputable and established organization. I 
thought that the word of its representative was sufficient 

• • • • 

267 BY ME. BOLOTIN: 

Q Colonel, in making these expenditures with 
reference to the grading and seeding, and the soil, could 
you tell the Court whether, in what respect those expendi¬ 
tures were necessary to be done in order to make the 
property either appear or be more useful, properly use¬ 
ful, put it that way? A Well, yes. They were to make 
the dwelling more comfortable and to maintain the entire 
property commensurate with the neighborhood there. 
Everybody in the entire subdivision has done something 
along the same lines that I have. They have added a 
porch or sun room to the house. 

On our street alone, out of the eight houses three 
have converted the garages into extra rooms, three 

268 out of eight. With extra toilets, I might add, too, 
in all three cases. 

• • • • 

Victor JR. Taylor, 

called as a witness by the plaintiff, having first been 
duly sworn, was examined and testified as follows: 
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Direct Examination 

• • • • 

269 Q And yon are the plaintiff in the case of 
Taylor, et aL, v. Colonial Investment Company, 

Civil Action No. 963-49, is that correct! A I am. 

• • • • 

A I live five houses, let’s see, south. 

Q On the same street! A On the same street, the 
same side of the street 

. • • • • 

Q And when did yon move into your property? 

270 A In March, 1948. 

• • • • 

271 Q Would yon be good enough to tell the Court 
what yon observed about his septic tank system, 

both the interior and the exterior, going back to the 
time yon first became acquainted with it in the spring 
of 1948, and bringing it up to current status! A Well, • 
at that time we used to commiserate with each other. We 
both had a lot of trouble, and we used to discuss the situ¬ 
ation. He would come down to my place and I would go 
up to his place. And he would show me the latest devel¬ 
opments. And I recall vividly last summer when it was 
so bad the children—-he has four children, and I noted 
that on the east of his house in the yard there were great 
puddles of water, actually sewage, the day I was up 
there. And I recall his wife, I met her one day and she 
said, “You should come up and see what has happened 
to our bathrooms.” She was almost in tears. Everything 
had backed up and gone over their floors. 

• • • • 

272 BY MB. BOLOTIN: 

Q Did you ever observe the inside of the Wilkins 
house at a time when the toilet was not functioning prop¬ 
erly! A Yes. I can’t give you the exact month. It 
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was some time last year. There is a garage which has 
been converted into a bedroom, and there is a little 
shower there. And I went in and there was black muck 
coming np into the little stall and the toilet had run over, 
which is right near it. 

Q Did yon ever have occasion to observe the back of 
his yard where the septic tank field is in place? A Yes. 

Q Will yon tell the Conrt what yon noticed there? A 
Last snmmer, I recall last spring, that is, in 1949, in the 
spring and early snmmer I was np there and I noticed 
sewage all over the back part of the yard. That is, where 
it had come np, very, very wet Yon couldn’t walk, that 
is, withont getting yonr feet wet That is directly east 
of the back of the honse. 

THE COURT: Conld I interrupt yon, Mr. Bolotin? 

Mr. Taylor, when yon were testifying a moment ago 
about seeing puddles of water, yon used the expression 
“last summer” which the Court took to be the snmmer 
of 1950. * 

THE WITNESS: I beg yonr pardon, sir. 

THE COURT: And then yon testified now 
273 about last snmmer being 1949. 

THE WITNESS: That is correct. 

• • • • 

Q Have yon ever seen such condition on Mr. Wilkins’ 
property on other occasions, Mr. Taylor? A The last 
time I was at Mr. Wilkins’ home was, I think, last Sun¬ 
day. And there is a little trench on the north of the 
premises which I should say is probably on the line divid¬ 
ing a sort of a triangle lot there, which was filled with 
a sumpy-looking water. 

Now, in the back yard I had occasion to go out there 
because he has a fence all the way around that he built, 
and I asked him how his system was working, and I was 
curious, and I walked out and I noticed it was damp in 
several places, not wet, but damp, although the day was 
dry. 
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* * * * 

274 Q When did yon say yon first noticed this con¬ 
dition on Mr. Wilkins’ property, Mr. Taylor? A 
In the summer, early spring and late winter from ’48 
to ’49. Let’s see. I moved in in March, if yon will par¬ 
don me, I will have to think a moment, because I had dif¬ 
ficulty that summer and all during the summer of ’48 
and the winter of ’48 and ’49; on numerous occasions I 
was on the Wilkins premises and I recall last—in the 
summer of 1949 or the early spring especially where 
there was a great deal of water in the back yard, or 
sewage. 

Q Did you notice whether or not this condition gave 
off any type of odors? A Yes. 

Q How would you describe the odor? A Obnoxious. 

• • • • 

281 Margaret Casgrave Wilkins 

was called as a witness by the plaintiffs. 

• • • • 

Direct Examination 

Q And you are the wife of Colonel Donald Wilkins? 
A That is right 

• • • • 

282 Q Did you have any discussion with Mr. Will¬ 
iams? A Oh, yes. Mr. Williams showed us the 

model home and eventually the property we bought He 
showed us the lot and the house which was then in the 
process of being constructed. 

Q Did Mr. Lewis make any statement concerning the 
nature of the construction? A Well, in the course of 
the—we had, as Colonel Wilkins has told you, I think 
two or three conversations with Mr. Lewis. And in the 
course of that time we asked him about the things about 
which- we were not entirely familiar. He told us about 
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the radiant heating, with which we were not entirely 
familiar. He told ns abont the water system, and he 
told ns abont the septic tank or sewage disposal tank. 
And of course we were most interested in that because 
it was a very necessary part of the functioning of the 
house, and I remember we asked him about its func- 

283 tions—would it work, and was it well constructed? 
And we were assured that it was, that it was— 

that they had spared no expense in the installation of it; 
that excellent materials were used and that it would 
properly, would function in a proper manner. 

Of course he told us about the radiant heating, that 
it would be satisfactory, that the water supply was ex¬ 
cellent, that it came from a very deep well, and showed 
us where the well was, and all the rest of it. 

Q You told us you moved into the property on Feb¬ 
ruary 26,1948? A Yes. 

Q Now, did you notice anything unusual about the 
bathing or toilet facilities in February, 1948? A Well, 
of course we were only in there two days in February. 

Q How about the next month? A Shortly thereafter, 

I would say in the month of March, we did have trouble. 
At first it consisted chiefly of the toilets didn’t function 
properly, and on a couple of occasions they overflowed. 

Q What do you mean, they didn’t function properly? 

A You couldn’t flush them every time the toilet was 
used. You would flush them and instead of it going down ' 
and out the drain, it would come up to the top and then 
it would overflow.- 

284 Q That condition existed in 1948? A Yes, it 
started then and from then on it was a sort of 

cumulative situation. Well, it continued because in May 
when we had our sister visit us, and by that time the 
second bath was installed and it didn’t function, didn’t 
work, even in May. And then the bathroom in the Twrin 
part , of the house didn’t work properly. That is the 
toilet, particularly. 
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Q During this period during March through May did 
you make any complaint to anyone about that condition? 
A Yes. 

Q To whom? A To Mr. Levin. He was pointed out, 
or designated as the person to whom we should make 
such complaints. 

Q Did Mr. Levin take any steps to correct the situa¬ 
tion? A No. He assured us that the growth of grass 
and so forth on the premises would take care of the situa¬ 
tion. The sod was not laid until late in May, and that 
only covered a small part of the back yard, according to 
the contract, and we had to wait until the grass grew 
on the rest of the lot for the septic tank to take the 
proper action, or to function as it was supposed to func¬ 
tion. 

Q Did you notice any condition in your yard which 
resulted from the septic tank system? A Oh, well, 
after all the water came to the top and 
285 there was some solids, you know, and it became 
sumpy on top and quite odorous—malodorous, I 
would say. 


Q Did you make any attempt to call this condition 
to the attention of Mr. Levin in the Colonial Investment 
Company? A Well, yes, in the early stages Mr. Levin 
was involved. I talked to him, and the Colonel talked 
to him. 

Q What do you mean by the early stages? A I 
would say up to October. 

Q 1948? A Thereabouts. Then Mr. Levin was taken 
away from the property, this particular property, and 
put on another project, and then Colonel Wilkins took 
over the contact with the Colonial Investment Company 
and he talked with the various members of the organiza¬ 
tion. From then on I made my complaints to Colonel 
Wilkins and he made them to the Colonial Investment 
Company. 
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Q Mrs. Wilkins, when yon first became interested in 
this property who was held ont as either owning or sell¬ 
ing the property? A Well, we did our business—and 
we understood that the Colonial Investment Com- 

286 pany were the sellers or the vendors of the prop¬ 
erty. Mr. Lewis we understood to be the man who 

sold it, or the salesman, and Mr. Ivy as the sales man¬ 
ager, and then when we made this settlement in February, 
I think it was February 20, Mr. A1 Levin—they distin¬ 
guish him from a Mr. Levin and called him Mr. A1 
Levin, and he was at the settlement, and he then repre¬ 
sented the property to us at the settlement. 

Q You state that this condition became more or less 
cumulative, is that what you call it? A Yes, because 
by the fall, for instance, for no apparent reason, as I 
found out later it was apparently every time I used our 
washer, our clothes washer, a scum, black filthy scum, 
would appear in the shower stall in what we call the play¬ 
room. And sometimes it would be, oh, maybe an inch 
thick; another time it would come almost to the top 
of the step which goes into the shower stalL 

Q How high is that step? A Oh, I would say about 
that high (indicating); about four or five indies. I 
would say five inches. Sometimes it would be just a 
small amount; it varied. Of course that involved a lot 
of worry and work and concern, because if the children 
went in and I didn’t know this had happened, I would 
have to watch them very carefully for that And then 
as time went on, I couldn’t use the clothes washer with¬ 
out having the—the soapy water from out of the 

287 clothes washer would go right out and bade up 
into the bathroom. 

So it was necessary to detach the hose from the drain 
and put the hose from the clothes washer out the back 
door. That was probably a matter of, well, three or 
four months minimum. "Whenever I washed the line 
would have to be put out the back door. And that was 
during the winter particularly. 
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Then of course all during the winter this spot over the 
septic field, over the septic tank itself, continued to be 
very wet, and a good deal of water stood on the top of it. 

And of course at that time we were quite concerned 
about the possibility, say, of typhoid or something of 
that sort So when I consulted the doctor, my pediatri¬ 
cian, he assured me that unless someone in the family 
had typhoid, that was not a consideration. But he did 
tell me there was danger of bacteria infection. 

• • • • 

288 Q' Did Colonial Investment Company, or any of 
their employees or agents, ever undertake to cor¬ 
rect any of those conditions, or attempt them, Mrs. 
Wilkins? A No, no one ever came out actually and did 
anything in connection with this particular problem. Mr. 
South came out and looked at it. 

Q Do you recall when he came out? A He came 
out in the winter, and I would say it was 

289 in November, probably. It was in the winter. It 
was a cold, rainy day, I remember that, of 1948. 

Q Did you have occasion to talk to him at that time? 
A I didn’t talk to him, Mr. Bolotin. As I recall, I 
came into the house after he and the other men had come. 
I think I had a little chauffering job to get my daughter 
to school I am sure that is where I was when he ar¬ 
rived. 

Q Do you know the purpose of his visit? A Yes. 

Q Can you tell the Court that? A Well, of course, 
Colonel Wilkins had talked to the Colonial Investment 
Company, and they sent Mr. South, the Fairfax County 
had sent Mr. Gibson, and their purpose was to look the 
situation over, see the condition and be governed by the 
representations made through Mr. Gibson and with the 
cooperation, I suppose, and approval of Mr. South. But 
the idea was to see what could be done. 

Q Was anything done by them after that visit? A 
No, nothing was done by the Colonial 
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Q Did yon and the Colonel take any steps to correct 
that condition subsequent to that date? A Well, in 
June, 1049—late in May and the first part of June we 
came upon a horrible situation, in that without very 
much—without any warning, our bathtub became half 
full of raw sewage that should have been going 

290 into the septic tank, and from there into the 
septic field. 

Q You say raw sewage? A It was just 1 what had 
just gone down the sewer and came right back up. 

For instance, when we turned on the water in the 
kitchen sink all the stuff that went down the sink came 
back into the dishwasher. It came right out of the drain 
into the washing machine. And if we turned the water 
on in the kitchen to get a glass of water, the water that 
went down the drain went right back into the bathtub. 
Of course the toilet at that point didn’t function at all, 
and we were faced with no sewer facilities at all. 

We were finally reduced to bathing the children in the 
shower in the other bathroom, simply because that was 
the only place we could get clean water, and when we 
turned on the water there it drained back up into the 
bathtub. That was Saturday night and we had to put 
up with it on Sunday morning; and Monday morning 
bright and early Mr. LaBeDe came out and began to re¬ 
lieve the situation. 

Of course this thing he did was to puncture the pipe 
and let all the water drain out of the bathtub and the 
toilet, and from then on he did a more effective, or a 
little more lasting remedy, you see, by putting in a septic 
tank which was the same as the old septic tank, and then 
a line from this septic tank off to the vacant lot next 
to us. 

291 Q That was in June, 1949? A That is right. 

O That is what I thought you said. Now, you 

mentioned something a minute ago about the difficulties 
yon were having in bathing the children. Can you give 
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ns a little more testimony with respect to the related 
inconvenience caused to yon and the family because of 
the septic tank condition? A Well, of course, there was 
always this problem that during this time— 

Q What time is that? A Well, we were faced par¬ 
ticularly from about September, 1948, on, even up until 
now. If someone would come to our house, a guest would 
come to our house, a house guest, and we put them in 
this room, the toilet just wouldn’t function. If the little 
lever was pushed, the water came right up to the top 
and overflowed. Frequently it overflowed, which of course 
was a source of embarrassment to me to begin with, to 
say nothing about the great inconvenience about cleaning 
up all this mess. That was the play room. 

Then if someone came to the house for an evening and 
asked to use the bathroom, we would have to say, “Surely, 
but please do not flush it.” 

The same with the children. When you try to train 
the children, you try to teach them the ordinary 
292 sanitary customs and tell them to please flush it 
each time. But we couldn’t do that. We could 
only flush it three or four times a day, depending on the 
situation at the moment. It was a great source of em¬ 
barrassment, and inconvenience, and good hard work be¬ 
cause of getting down and scrubbing. 

And, for instance, the bath mats and rugs on the 
floor would have to be taken up and washed. It was a 
great deal of really added expense, because if I had any 
help in the house we would get the bathrom cleaned and 
then we would have to start all over again. It was a 
great deal of labor, expense, and as 1 say, mental upset 
Q Do you of your own personal knowledge know 
whether or not the Colonel during this period you just 
mentioned was negotiating with Colonial to have this 
condition corrected? A Yes, because he talked to the 
members of the organization on the telephone at home, 
and besides that he, and some of the neighbors, formed 
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an association and they worked as a group. And as I 
say, personally he called, and reported to me, what he 
had been told and what he said and what had been done. 

• • • • 

294 THE WITNESS: The best answer I can make 
to that is simply that when we made the settle¬ 
ment and talked with Mr. Levin, we were told then to 
get in touch with Mr. Levick if anything were wrong, and 
that he would take care of it and see that the proper 
action was done and that the thing would be corrected. 
In other words, that Mr. Levick was the man who would 
correct what we found wrong. And we were given to 
understand that it would be corrected, or at least they 
would understand our situation, that if anything went 
wrong we were buying a house and were interested in 
the house and if we were not satisfied with anything, 
something, to tell Mr. Levick and he would be glad to 

see that it was done. That was the impression I 

295 was given by Mr. Levin at the time of the settle¬ 
ment, that they were anxious to see that we were 

satisfied with the piece of property that we were pur¬ 
chasing, and that they wanted it to be in good condi¬ 
tion, and that we were well pleased with it. 

• • • • 

Crass Examination 

• • • • 

296 Q • • • Did you or did you not? Now, the 
question doesn’t say whether you could or couldn’t, 

but did you discuss it with your husband? A If I 
answer yes or no, I am not giving you a true answer, 
though. 

Q Well, then, answer it in your own fashion. 

THE COURT: The rule of law is: You answer yes 
or no and then explain how that answer is arrived at. 




THE WITNESS: I suppose I would have to say yes, 
because here is the point: If Colonel Wilkins were 
transferred, we would have to leave the house, and we 
have discussed what we could do. We certainly 

297 couldn’t sell the house in the condition it is, be¬ 
cause we would be liable to anyone to whom we 

would sell that house. So we have had to discuss it in 
that respect We have had to discuss what we could 
best do in this situation. 

BY MB. HALPEB: 

Q Well then, coming to the time when you described 
conditions as being horrible, I think you said, and I 
think you said in June, 1949, the situation became hor¬ 
rible and that was the time that the raw sewage ap¬ 
peared in the bath, and so forth— A That is approxi¬ 
mately the time, yes. 

Q Approximately June, 1939? A That is right 

Q At that time, or any time prior to that, did you 
ever discuss giving the house back to Hie Colonial, or 
bringing suit against them, or making demand on them? 
A Mr. Halper, if I had my voice in the matter, or final 
voice in the matter, we would have started suit about 
1948, in about December, 1948, because then was Hie time 
I was most distraught and upset about it And I kept 
at Colonel Wilkins, “Let’s do something; if it is pos¬ 
sible to go to a lawyer or the court, let’s do it, because 
this is absolutely impossible. I cannot stand it” But 
Colonel Wilkins was anxious to do it in a more peaceful 
manner and, shall I say, make a settlement—not a 

298 settlement but see if the Colonial Investment Com¬ 
pany wouldn’t give us some help or relief in the 

matter, and give them a chance, as it were, rather than 
to go immediately to the court and present our problem. 

Q Didn’t you arrive at a time when you must have 
determined, if you did, that Colonial wasn’t going to do 
anything to remedy your situation? A Well, at that 
time, then of course we engaged the services of counsel 
and presented it to the court. 
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Q Then yon wonld say abont January, 1950, yon en¬ 
gaged the services of counsel? A I believe it was 
earlier than that, wasn’t it? 

Q Well, yon filed your suit in January, did yon not? 
A It must have been abont then. It was in 1950 we 
filed the suit, of course, but I am of the opinion—I am 
not certain of this, but I am of the opinion that Colonel 
Wilkins had discussed this matter with our present attor¬ 
ney before that. That is my opinion. 

Q At any rate, your answer wonld be that when 
Colonel Wilkins first discussed this matter with your 
counsel, which you think was a short time prior to the 
time you filed suit, you— A It was a short time prior. 
Q You would say that you—I mean both of you had 
finally derided that you were going to take some 
299 action in the court? A Definitely, yes. 

Q Prior to that time you wanted to try to get 
Colonial to try to fix things up, remedy the situation, 
and so forth, is that right? A That is right. I was 
converted, more or less, to Colonel Wilkins’ idea. 

• • • • • 

302 Robert Lynn South 

was called as a witness by the defendants. 

• • • • 

Direct Examination 

• ■ • • • 

303 A Well, I install septic tanks, drain fields, sewer 

lines. 

» 

Q How long have you been engaged in that business? 
A Well, I have worked at it all my life, but I have 
been in business for myself for the past five years. 

Q How many years have you been working at it prior 
to that time in business with others? A About 16 years. 
Q Sixteen; that would be sixteen and five? A Yes. 




Q Twenty-one years! A Yes. 

Q And have yon been engaged in that undertaking 
continuously? A Yes, sir. 

Q What is the nature of the work you do? A Well, 
it is, we dig ditches, put gravel in and pipe. It is for 
sewage disposal of private houses. 

Q Do you yourself install an entire septic tank sys¬ 
tem? A Yes, sir. 

Q Do you know where the Wellington Estates 
304 is located in Fairfax County, Virginia? 


Q Do you install septic tanks in that area? A Yes, 
Ido. 

Q Did you install any in the subdivision known as 
Wellington Estates owned by the Wellington Estates 
Company, for which Colonial Investment Company were 
agents? A I installed 14. 

Q Mr. South, do you know Colonel Wilkins, the plain¬ 
tiff in this case? A Yes, I do. 

Q Did you install the tank on his property? A Yes, 


Q I show you this paper and ask you if you can 
recognize that A Well, I never saw this. 

Q You never saw that before; do you know what it is? 
A Yes, I know what it is. 


THE WITNESS: It is a septic tank permit It 
gives you permission to install a septic tank, through 
the Fairfax County Health Department 
305 BY MB. HALPEB: 

Q Before you installed the septic tank on. Mr. 
Wilkins’ property, did you have that permit? A I 
didn’t have that one, but I had a blueprint with all of 
them drawed on it But the permit had been issued when 
I installed it? 
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Q Do you see that signature under the caption 
“Final approval 10, 20, 47, Harold D. Baker ,, t A Yes. 
Q Do you know his signature? A No, I don’t 
Q Do you know the man? A I know the man. 

Q Who was he? A At that time he was the Fair¬ 
fax County inspector. 

Q On this job? A On that job. 

• • • • 

306 Q During the course of your work did Mr. 
Baker, the inspector, visit the property? A He 

307 has to visit before you can cover them up. 

Q The question is: Did he? A Yes. 

Q Did he make periodic inspections? A Yes, sir. 

Q How many inspections would you say during the 
course of the work? A Oh, he only makes one. 

Q He only makes one? A That is the final. They 
come down and— 

Q Don’t tell us what he does; but tell us what he 
did, you see, on this job. A Well, he come down and 
give us the layout He drawed that permit up there, a 
sketch of it, and he told us where to put the septic tank 
and drain field. We go ahead and install it, and when 
it is finished— 

Q I am sorry to interrupt you, but we usually tell 
what happened and what we did. Tell us what you did. 
A We put it all in the ground. 

Q That is right. A Everything except covering it. 
Then we call the inspectors and he comes down and 
inspects it, and if he 0. K.’s it, we cover it up. And if 
not, we fix whatever he finds wrong with it 

Q In other words, you dig the ditch, make 

308 the openings in the ground? A That is right 

Q And put the apparatus in and then call the 
inspector? A That is right 
Q And if he says it meets with his approval, you 
cover it up? A That is right 
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Q That was done in this case! A Yes, sir. 

Q Now, at some future time—incidentally, can yon 
recall in point of time when yon pnt that septic tank in? 
A No, 1 couldn’t I would have to check my records 
to find out I could go back and check my records. 

Q Well, it was before the house was occupied? A 
That is right 

Q The house was completed? A The house was very 
near finished. 

Q But not occupied? A That is right 

Q Now, Mr. South, did you have occasion to go back 
there to that property and do some further work at some' 
future time? A Yes. 

Q When was that? A Well, it wasn’t too long 
309 after they moved in. I don’t know just the date 
of it 

Q Well, what was the occasion and what did you do? 
A Well, we put a dry well in there, for one thing. 

Q And who requested you to put the dry well in? 
A Well, now it came through the Fairfax County Health 
Department office, but Colonial paid me. 

Q Colonial paid you to put the dry well in? A Yes, 

• they did. 

Q See if you can estimate as closely as yon can the 
lapse of time between the installation of your original 
system and when you returned to put the dry well in. 
Was it a matter of weeks, or months? A Oh, no. It 
was five or six months. 

Q What was the purpose of the dry well? A That 
was to take part of the load off of the field. 

Q What would go into the dry well? A The water. 

Q Just pure water, or rather waste water, but no 
solids? A That is right, no solids; just the waste 
water. 

Q I suppose the dry well is a hole with cinders or 
gravel? A That is right. 
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Q How deep was that dry wellt A I believe it 
was 22 feet 

310 Q 22 feet deept A Yes. I have the depth of 
all of them that was pat in, bat right offhand— 

Q What was the dimensions? A 42 inches. 

Q 42 inches by 42 inches? A 42 inches around. It 
was a round hole. 

Q The circumference was 42 inches, and the depth 
was 22 feet? A I am not sure that it was exactly 22 
feet It might have been a little more or a little under. 

Q What was the material you put in? A Cinders. 

Q And do cinders perform the same function as 
gravel? A Well, at that time they were using cinders 
altogether in the fields, dry wells and everything. 

Q Why was that? A Well, that is what the county 
recommended. 

Q How, did you have occasion to go back there at a 
fnture time? A Yes, I did. 

Q When was that? A Well, I don’t know the date 
of it. 

Q Well, let’s see if we can recall from events that 
might place the date. Who did you go back—at 

311 whose request? A Mr. LaBelle’s. 

Q What did Mr. LaBeQe .do at that time? A 
He wanted me to come down and dig him so many 
ditches and rough him out a tank hole. He was going 
to put in a new tank and another couple of hundred feet 
of ditdu 

Q Did you at his request do that? A Yes, I did. 

Q How, I show you this plat marked as Defendants’ 
Exhibit 1 and see if you can point out where that other 
tank was located and where the new pipes and field were 
located. A Well, the tank was located right here (in¬ 
dicating). 

Q You are now indicating the back of the house? A 
That is right. 

Q Where is the lot on which it went? A The field 
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314 Q Before yon get to that, have yon installed 
any tanks in adjoining subdivisions? A On Vir¬ 
ginia Avenue I installed two last week. 

Q Is that across from Mr. Wilkins? A No. On the 
same side of the street 

Q But not in the Wellington Park Estates subdivision? 
A lam not sure. It could be. 

Q Who were yon working for? A Mr. Strothers. 

Q Who is he? A He is a builder. 

Q Is he building a house there? A He is putting 
three of them. 

Q How far are these houses from Colonel Wilkins’ 
house? A There is one lot between Colonel Wilkins’ 
house and the first house that Mr. Strothers built, and 
he built another on the next lot, and one right straight 
across the street from it. 

Q So the three houses are in a small group, wifh- 

315 in a small distance from each other? A In three 
lots' right around each other. 

Q Did you install septic tanks? A Yes. 

Q Where are you working today? 


THE WITNESS: I was working on 'Virginia Avenue, 
within two blocks of where he is. 

BY MR. HALPER: 

Q When you say “he” you mean Wilkins? A Yes. 
Q You are now working on a tank, and you were 
working there -today? A We finished it this morning. 

Q Have you had any inspections of the County Health 
authorities on these tanks that you are installing for Mr. 
Strothers? A Yes. 

Q Have they been passed, approved? A Oh, yes. 

Q Did you notice the nature of the soil in Colonel Wil¬ 
kins ’ place when you dug those ditches? A Yes. 

Q Have you noticed the type of soil in Mr. 
316 Strothers’ place? A Yes. 





mg 






























zsMssassm 


152 A 

Q Do you know whether they have any automatic 
dishwasher or clothes washer? A I know that auto¬ 
matic clothes washer was in there, a Bendix, but I don’t 
know—I have heard that they have. a dish washer in 
there. 

Q Do you know whether they have an extra tank 

318 .for hot water purposes? A 1 understand there 
was a larger tank put in that one house. 

Q Well, all these things affect the septic tank? A 
It wasn’t installed for that stuff at alL 

Q You mean the septic tank was not installed to meet 
these additional things? A No, sir. 

Q Suppose they are put in; how is that going to af¬ 
fect the operation of it? A Naturally it is going to 
wort: had. It is not going to wort right if you put a 
whole lot of stuff on that there. 300 feet is for one ' 
toilet . 

Q Incidentally, the extra tank that was put in, you 
didn’t put that tank in; you just dug the ditch? A That 
is right 

Q Suppose another tank was put in with another field 
of 300 feet extending on to Lot 27; would that help the 
situation at Mr. Wilkins’ house? A It should have. 

Q Would you say they simply enlarged the distribut¬ 
ing area? A That is right 

Q Oh, when you built these for the houses of 

319 Mr. Strothers, did you make any test holes? A 
No, we didn’t run percolation tests on those. 

Q Did the county authorities do that? A No. They 
do on most of the properties, but they are not required 
to run percolation tests before August Anything you 
get since this last August, 1950, you have to run a perco¬ 
lation test on the property. 

Q> Oh, I see. That rule went into effect in August, 
1950? A Yes. 

Q And you commenced wort prior to August? A That 
is right I had the permits before that time. 
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Q In your opinion, from the experience yon have had 
in the installation of the septic tanks, the facilities as now 
installed on Colonel Wilkins’ property should under nor¬ 
mal conditions operate efficiently? A Well, it should, 
but with a lot of water, automatic dishwasher, garbage 
disposal, and bathrooms, they don’t work very good. 
You overload your field. 

Q How do you correct, that situation? A Well, you 
can take—I don’t know whether he has done it, changed 
it or not, but you take your sink and your automatic 
laundry and all waste water you don’t have to run that 
into your field. You can by-pass your field with that 

Q Incidentally, if Colonel Wilkins used the original 
tank for the reception of sanitary waters and used 
320 a second tank for the taking in of waste waters 
that were not sanitary waters, would that operate 
all right? A It should operate right 

Q Now, these waste waters that come from the sink 
and the shower-bath, nan-sanitary, if they overload the 
field and come to the surf ace, do they create any odors or 
any bad conditions? A If it runs through your sanitary 
tank, it will. 

Q No, I am talking about the second tank. A Oh. 

Q Just that water; does that water, as that water 
comes to the surface? A No. It probably would if you 
let it lay in one hole all the time. But if it drains off, 
it wouldn’t hurt anything. 

Q. If it came to the surface in wet spots? A No. I 
can show yon 500 of them where they run right down 
beside the highway, in Fairfax County. 

Q In the gutter? A In the . gutter. Th^y run it 
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321 Cross Examination 

BY MB. BOLOTIN : 

• • • • 

324 Q Yon told ns when yon went to work for Hr. 
Strothers on these houses, yon didn’t make perco¬ 
lation tests. A That is right. 

Q I assume yon didn’t make these tests on these honses 
for Colonial, is that correct? A 1 didn’t secure the per¬ 
mits— 

Q That is not my question. Yon didn’t make perco¬ 
lation tests, is that true? A 1 wasn’t supposed to. 

Q Do yon know if anybody made the tests? A No, 
I don’t 

Q Did anybody tell yon the results of these tests? 
A No. 

Q Have yon ever made percolation tests? A Yes, I 
have. 

Q What would yon say absorption quality of this soil 
is on the Wilkins’ property? A 1 wouldn’t say, because 
I never tested it at all 

Q Never tested it at all? A Never tested it at alL 
Q Yon dug into the ground, did yon not? A Sure. 
Q Yon noticed it was hard pan day? A It is 

325 a hard day, yes. 

• • • • 

Q Would yon say it has good absorption qualities, or 
a poor absorption quality? A It has a poor absorption 
quality. 

. Q Yon say it has a poor absorption quality? A Yes. 

Q And yon knew that when yon dug into that ground 
for the purpose of putting in the septic tanks on Colonel 
Wilkins’ property? A Sure. 

Q Did yon discuss that with anybody at Colonel Wil¬ 
kins’? A No. 

. m i 

Q Did yon tell them that it had poor absorption qual¬ 
ity? A No. 
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330 Q What do yon mean, he knows he won’t have 
any trouble? A Because he didn’t run anything 
into it except the bathroom. The rest is running down 
through the ditch, there. He will dig a little hole four 
or five feet deep, put a pipe into it for the rest of it, let 
it run through that gravel and let it run down through 
to the harbor. 

Q On the surface? A Yes. 

Q That will create a very unpleasant situation, won’t 
it? A No. 

• • • • 

334 Redirect Examination 

• m m • • 

339 BY THE COTJBT: 

Q I want to ask a couple of questions myself, 
Mr. South. 

You mentioned in the new construction work you are 
doing you use a smaller tank and you gave the impression 
it was—how much? A 750-gallon capacity. 

Q What was the capacity in the Colonel Wilkins’ prop¬ 
erty tank? A 1,000 gallons. 

Q What is the extent of your own education, 

340 formal education; how far did you go in school? 
A Eighth grade. 

Q What training, if any, have you had in the installa¬ 
tion of these septic tanks, other than the building of them 
from time to time? A Nothing whatever except the in¬ 
stallation. 

Q How many years have you been doing this type of 
work? A For the past 20 years. 

Q Have you any idea of an estimate of the number 
you have installed? Do they run into hundreds, or thou¬ 
sands, or what? A They run into the thousands. We 
built 200 or more this year. 
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Q What is your business? A Beal estate, sales man¬ 
ager for Colonial Investment Company. 


342 Q What type of real estate transactions have 
yon handled in your experience? A I have spe¬ 
cialized in the sale of residential properties. 

Q And have you also had any experience in the rent¬ 
ing of residences? A Yes, I have. 

Q What real estate concerns were you connected with 
prior to your coming to the Colonial Investment Com¬ 
pany? A I was with J. Wesley Buchanan for 13 years. 

Q And have you during the course of your experience 
in real estate become acquainted with rental and prop¬ 
erty values in the District of Columbia, and if any place 
else will you please so state? First of all, have you had 
that experience? A Yes, I have had* that experience. 

Q Have you had experience selling and renting real 
estate in any other jurisdiction besides the District 

343 of Columbia? A In the metropolitan area, nearby 
Virginia, and Maryland. 

Q Does that include Fairfax County? A Fairfax 
County, the City of Alexandria, Arlington, Montgomery, 
Prince Georges. 

Q Approximately in the past five years—well, you did 
have charge of the selling of the Wellington Estates 
properties? A Yes, I did. 

Q And the type of property that you have become 
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acquainted with is residential property, you say? A 
Residential 

Q Would that be new and old? A New and old 
houses. 

Q I see. Now, Mr. Ivey, you know Colonel Wilkins, 
do you not? A Yes, I do. 

Q And you were with the Colonial Investment Com¬ 
pany at the time Colonel Wilkins bought the house in 
Wellington Estaes? A Yes. 

Q Bid you have conversations with Colonel Wilkins 
at the time he purchased the house, with regard to the 
property itself? A Yes, I did. 

344 Q Directing your attention to conversations that 
were had prior to the contract of purchase, would 

you state what conversation you had with Colonel Wil¬ 
kins? A Mr. Lewis was a salesman who sold Colonel 
Wilkins, and he brought me into the picture because Col¬ 
onel Wilkins wanted some additions made to his house. 
And that is how I came to meet him. And from that 
time on I would say for the next month or so, why, I 
came in contact with Colonel Wilkins frequently in con¬ 
nection with the improvements that he wanted. He con¬ 
verted the garage into a room, and also a bathroom, and 
I think that he wanted certain adjustments made, allow¬ 
ances made for extended equipment so he could put in 
his own specified equipment 

Q Did you actually make such an adjustment? A 
Yes. As I recall, we allowed him a certain price for 
standard equipment and applied it towards the purchase 
of the new equipment 

Q That would mean that the sale of the house by you 
included certain types of equipment which you designate 
as standard equipment? A That is right 

Q And if Colonel Wilkins desired another type and 
that other type cost more, you made an allowance for the 
difference? A Made the allowance and Colonel 

345 Wilkins paid the difference. 

Q Was there any general or specific conversa- 




tion with respect to the heating system, the water system 
and the septic tank! A lam sure that all those conver¬ 
sations took place. I might say that the part that I 
played, I sold the house in good faith to Colonel 'Wilkins, 
and I am sure—1 don’t recall the exact conversations 
that took place, bat in a general way I would have cer¬ 
tainly stated that in my opinion he coold expect the heat¬ 
ing system to work, and everything else about the house. 


Q No. Let’s see. Before you say what you would 
have done on a given occasion, see if your memory serves 
you so you can state exactly, as best you can, what 

346 was said by you and what was said by Colonel Wil¬ 
kins. We want to exhaust your memory first as to 

actually what happened. A Well, the conversation most¬ 
ly took place about the additions that he wanted, and I 
would say in a general way that he covered the various 
points about if the heating system was sufficient, the ra¬ 
diant heat, for example, which was something new to this 
area, and also the water system. 

We had a central water system there. We covered all 
those points, Mr. Halper. That is all that I know to the 
best of my knowledge. 

Q Well then, you have a water system there which is 
called a private water system! A That is right. 

Q You have a large tank that stores the water, and 
then distributes it to these various houses? A Yes. It 
is a well with a pump, motor. 

Q A well—you draw the water up by motor and store 
it in a tank? A Yes. 

Q You discussed that phase? A Yes. 

Q And you discussed the heating system? A Yes. 

Q Referring to the radiant type of heating equipment? 
A Yes, and the septic tank system. 

347 Q What was the conversation, if you can recall, 
with respect to the septic tank system? A I don’t 
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recall the exact conversation, but he very likely .would 
have inquired if it would work in a satisfactory manner, 
and 1 quite likely would have stated to him that in my 
opinion it would. 

• • • • 

BY MR HALPER: 

Q Now, yon have stated what your general statement 
might have been covering a general category, and now 
I am going to ask yon whether there was any direct or 
specific statement made with reference to the septic tank. 
A Well, I wasn’t in any official capacity to guarantee 
anything. 1 mean, any warranties like that would 

348 have most certainly have been put in the contract 

Q Well now, suppose I say this: Did you have 
any knowledge of the type of system, type of system that 
went into the building? A Only in a general way. 

Q Any personal knowledge of the workings of it? A 
No personal or practical knowledge. Naturally I try to 
obtain as much knowledge as I could, knowing we were 
selling houses with septic tanks, and I accepted the facts* 
given me, such as: They would be put in according to 
requirements of the County Inspection and Health au¬ 
thorities. 

Q Then your statement would be that you didn’t make 
any direct guarantee or warranty, but simply stated in 
your opinion the systems would work? 

• • • • 

Q Now, Mr. Ivey, have you examined this property— 
when did you last see it? A I think I went down about 
two weeks ago. 

Q When did you see it prior to that? .A I suppose 
I have seen it for several years. 

Q Well, how many times have you visited the 

349 property in the last two or three years? A Well, 
I merely drove by. I have driven by on several 

occasions. I don’t recall exactly going in, that is, since 
Colonel Wilkins occupied the property. 
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what in your opinion would be, or is, first: The rental 
valne of the property from February 28, 1948, to this 
date! And you may answer that, unless there has been 
a variance, if it is one figure, just answer that question. 
A I would say that the property now would rent 

351 for approximately $150 redecorated; and a some¬ 
what lesser figure in 1948. Is that the period you 

are talking about? 

Q Well, my question is this: If you have two figures 
for the period February 28, 1948, to date, then state the 
two figures and state the terms, I mean the period of 
time when they would vary. But if the rental value is 
the same, state that What is your answer? A Well, 
the property today would rent for $150, in my opinion, 
redecorated. 

Q It would require redecorating? A It would. 

Q What would that cost, do you have any idea? A 
Approximately $750. 

Q Would that redecorating simply mean the painting 
of walls and trim? A I would say repapering the walls 
and ceilings, repainting the trim, sanding and refinishing 
the floors. 

Q Do you have a figure on that—well now, let me put 
it this way: Do you have a figure on that if that re¬ 
papering was not done? A No, I don’t, Mr. Halper. I 
would say that the papering would probably cost around 
$ 100 . 

Q What you mean is that your normal practice would 
be to redecorate it in order to get a tenant? A That is 
right. 

352 Q But would it materially affect the rental 
value? A Yes. Without it being redecorated, you 

could hardly get $150, because you would be catering to 
perhaps military personnel, or people who want to live 
in that general area, and they would of course expect the 
house to be in good condition. 

Q Now, then, was it in good condition when it was 
first occupied by Colonel Wilkins? A Well, of course 
it was new then. 
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Q Can yon break that down? ,Can yon tell ns the 
rental value from February 28, 1948, to any period of 
time and then any lessening of the rental value from then 
on? A Well, in 1948 I would say that the rental value 
would have been perhaps around $125. 

Q And how about 1949? A Well, there was a little 
difference between 1949 and now.. 

Q You mean that the rate now is $150? A I would 
say so. 

Q And you have taken into consideration the fact that 
this additional converted room, converted garage, rather— 
A I have. 

Q You have taken that into consideration? A I have. 

Q Mr. Ivey, are you acquainted with that lot 
353 that adjoins Colonel Wilkins? A I don’t know 
what direction that is. Let’s see, that would be 
north— 

MR. BOLOTIN: It is north. 

BY MR. HALPER: 

Q I show you Exhibit No. 1 and indicated on the plat 
Lot 27. Are you acquainted with the dimensions of that 
lot? A Well, it is triangular and runs back to a point 
in the rear. The width, of course, being on Washington 
Avenue. 

Q And then it runs how many feet on Washington 
Avenue, do you know that? A Approximately 100, per¬ 
haps 125, approximately, going back to a point, I would 
say, about 150 on the south line, and. then on the north 
side line perhaps 160 or 168. 

Q What, in your opinion, is the fair market value of 
that lot as of, we will say, December, 1948? A Well, 
under prevailing market conditions about $750, I would 
say. 

Q What would you say would be the fair market value 
as of today? A About the same. 

Q About the same? A Yes. 

• • • • 
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354 Cross Examination 
BY MR. BOLOTIN: 

Q Mr. Ivey, it is my understanding that the purpose 
of your visit to this house was to determine the value of 
these additions and extras that Colonel Wilkins had 
placed into the house; am I correct in that understanding? 
A That is true, in the rental value. 

• • • • 

Q How long did you stay there altogether? A Oh, 
about 20 minutes. 

Q How long would you say you were inside the prop¬ 
erty; three or four minutest A Yes. 

Q And outside? A Yes, I would say that I 

355 was there about ten minutes, and part of the time 
was in the house. 

• • • • 

Q Mr. Ivey, when did you first learn that the people 
in that area were having difficulties with the septic tank 
systems? A I would say about the time that Mr. Taylor 
was having trouble, and— 

Q The Taylors? A Taylor, I think the name is. 

Q And that was in the early part of 1948? 

356 A I would say so. Several of our purchasers 
down there had trouble. 

Q Did you know of that before you spoke to Colonel 
Wilkins? A No, because I didn’t know at that time. 
Because you see, Colonel Wilkins was down there in the 
early development of the subdivision, and the first case 
that I learned of was in the winter when there was per¬ 
haps a couple of feet of snow on the ground, and those 
things you might expect under those conditions, especially 
when the house was new and you expect to make adjust¬ 
ments. 

Q In other words, you assured the people that if any 
adjustments were necessary, they would be made; isn’t 
that correct? A Yes— 
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Q That was a general assurance to all the purchasers? 
A That is right. 

Q And that assurance pertained to warping floors, or 
non-functioning septic tank systems, and all the details 
surrounding the construction, is that right? A That is 
right 

Q So you did have authority to give those assurances; 
isn’t that correct? A Well, I would say that we gave 
general assurances that, for example, if something 
357 went wrong with the electrical system— 

Q No; answer my question, please. You did 
have authority to give those general assurances? A 
That the septic tank would be corrected if something 
went wrong with it? 

~ Q Yes. A Well, yes, I think we certainly would have 
acted in good faith on that. 



Q In other words, you had no personal knowledge 
that others were having difficulties before you met Colonel 
Wilkins? A Well, you see, when I met Colonel Wilkins 
he was one of the early purchasers down there. We were 
not having any trouble at that time. 

Q Let’s put it this way: You were in charge of sales 
for the entire subdivision? A . That is right. 

Q In what month did you undertake to commence 
those sales or show prospective purchasers? A In June. 
Q June, 1947? A Yes. 

Q Can you tell us how many houses you sold 

358 before Colonel Wilkins bought Ms house? A We 
had sold about maybe 20 or 25. 

Q Before Colonel Wilkins bought his? A Yes. 

• • • • 

Q Isn’t it a fact, Mr. Ivey, that most of these people 
began to have trouble within the first week after they 
moved in? A No, I wouldn’t say that at afl. 

359 Q Not in the first week? A No, I wouldn’t. 
Q Do you recall the case of Mr. Barr as having 
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trouble about a week after be moved inf A No, I don’t 
have any knowledge of that And I can perhaps ex¬ 
plain it 

We had a maintenance service man down there and it 
was his resposibility to service the purchaser. 

Q Is that Mr. Levick? A Levick. 

Q He was in charge of construction, is that correctf 
A Well, Mr. Brincefield was in charge of construction, 
and Mr. Levick was his assistant 

Q You were out there almost every day, weren’t youf 
A Yes, off and on, several days a week. 

Q In the sample house frequently? A Yes. 

Q Didn’t you have a chance to talk to Mr. Brincefield 
and Mr. Levick and other men of your association about 
difficulties they were encountering with these new pur¬ 
chasers? A Yes. I recall some, but you asked about 
the first week, and I frankly don’t recall that 

Q Well, put it this way: These people as they moved 
in in September and October— A The first one that I 
learned had had trouble was on the street parallel- 
360 ing in between Washington and Bolling Boad where 
the model home was located. And that chap was 
a captain in the Army. I forget his name. But he had 
trouble, and that was the one that I had full knowledge 
of. He moved in and there was snow on the ground. 

• • • • 

Q That was the very first— A That was the first 
one I had actual knowledge of. 

Q That the tanks were not functioning properly? A 
That is right 

Q And then that condition became rather prevalent? 
A Over a period of time there were several complaints. 
Over a period of time. Colonel Wilkins, of course, being 
one, and Mr. Hudson, and Taylor. 

Q Mr. McCloskey, Mr. Pointer, Mr. Hill, a whole dew 
of them, is that right? A Well, of course, I don’t re¬ 
member them by name, because I was only associated. 
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yon might say, in a general way for four or five months, 
and then I was in charge of sales and having a large sales 
force and having subdivisions in other sections of the 
metropolitan area; that perhaps explains to yon why 1 
wouldn’t be in full knowledge of individual complaints 
unless they would be called in to me at my office. 
361 Then I would, of course, refer them immediately 
to our complaint and service department. 

Q But you do know that several complaints were made 
about the septic tanks! A Yes. 

Q And you also know, of course, that Colonial did 
make some efforts to alleviate the situation! A Yes, 
Ido. 

Q You do know that Colonial was somewhat concerned 
about the situation! A Yes, I do. 

• • • • 

363 Q It is your testimony that if the house had 
poor sanitary and bathing facilities, you would 
have quite a turn-over of tenants in the house! A Yes. 
. Q And during the period of that deficiency there would 
be periods when the house wouldn’t be rented, wouldn’t 
there! A If people knew of that condition, people would 
not want to rent the house. 

366 MB. BOLOTIN: No further questions. 

BY THE COUBT: 

Q Mr. Ivey, for whom do you work! "Who is the one 
who actually pays you! A . Colonial Investment Com¬ 
pany. 

Q You worked for them for five years! A Yes. 

Q What relation to Colonial Investment Company is 
Wellington Park Estates, Incorporated! A It was 
ground that they owned. 

Q By “they” you mean whom! A I don’t know, sir, 
the subsidiary that owned it, but it was an allied company. 

Q A company allied to Colonial Investment Company! 
A Yes. 
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Q Were the officers of Colonial Investment Company 
the same officers of Wellington Park Estates, Incorpor¬ 
ated! A Yes, sir. 

Q Now, I want to ask yon: Yon have testified that 
yon were general sales manager of the company dnring 
the past five years, and I gather that goes back to at least 
1945. Now, how many bedrooms does the Wilkins’ prop¬ 
erty have! A It had three bedrooms. 

367 Q Bo yon know how many baths it has! A 
The standard honse had one bath. 

Q One bath and three bedrooms! A Yes. 

Q Bo yon know anything abont whether a garage was 
made into a separate bedroom with a separate bathroom! 
A Yes. 

Q Having in mind a honse of that size and a honse in 
that area, and having in mind your acquaintanceship with 
rental values, then adding to that the fact that in one of 
those rooms, the recreation room particularly, one of the 
bedrooms, there was a chemical toilet requiring daily 
disposal, and that the flushing of toilets in the main honse 
would cause water to back up into the toilet of the recrea¬ 
tion room, and assuming also that a man was called to 
pump out the main septic tank and it filled up again 
within ten days; what would yon say would be the fair 
rental value to a family that occupied those premises 
under those conditions! A Knowing that those condi¬ 
tions existed, it could not be rented, sir. 

Q I don’t follow you. In your testimony you said the 
fair rental value in 1948 to 1949 was $125 a month. Then 
you were asked on cross examination, assuming the house 
had no toilet facilities, what would be the rental value! 
And you answered that the fair rental value would be 
$125 a month. Was that your testimony! A Yes, 

368 I meant without the standard bath. 

Q I am assuming that a standard bath is in but 
does not work, and causes these inconveniences; and I 
assume that the cross examination question was “no toi- 
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lets,” meaning that nothing functioned. What would be 
the rental value! A 1 didn’t understand that, sir. 

Q Tour assumption was that one toilet worked and 
one did not! A Yes. 

Q The fair rental value would be $125 a month! A 
Yes. 

Q Assuming that they were not able to use the toilet 
facilities, what would be the fair rental value! A I 
don’t think you could fairly rent the house unless that 
condition was corrected. 

Q Assuming that a party put up with those conditions 
and did it for a period of several years; what do you 
think the fair rental value would be, having in mind the 
inconvenience they experienced! A Approximately $100. 

Q $100 a month. Very well. 

« 

• • • • 

369 Redirect Examination 

BY MB. HALPER: 

Q Do you know, of your own knowledge, whether the 
Colonial Investment Company as a matter of fact did take 
any steps to correct conditions in these various houses 
where complaints were filed! A Yes, to my knowledge 
they did. 

Q Do you recall the Taylor house! A 1 do recall 
the Taylor house, and another house on Bolling Road. 

Q Do you recall the things they did in the Taylor 
house to correct the conditions they found there! A 
Just in a general way, Mr. Halper. 1 learned, I heard 
in a general way that they were digging dry wells and 
trying to correct the condition. 

Q My general question was that you do of your own 
knowledge know that pursuant to your assurances that if 
things didn’t work, measures would be taken to correct 
them! A That is correct 
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Q My next question was:! Did they fulfill those assu¬ 
rances in many cases? A They did. 

• • • • 

371 MR. HALPER: No, Your Honor, but it is that 
both parties stipulate that the testimony of Dr. 

H. C. Bradford as given before this Court in the case 
entitled Taylor, et aL, plaintiffs, v. Colonial Investment 
Company, et aL, defendants, Civil Action 963-49, may be 
read as the testimony in this case as fully as if the 'wit¬ 
ness had testified in this case. 

MB. BOLOTIN: In behalf of the defendant 

MR. HALPER: In behalf of the defendant, except 
where specific reference is made to other property not 
involved in these proceedings. 

THE COURT: Is that your understanding of 

372 the stipulation, Mr. Bolotin? 

MR. BOLOTIN: One modification only. That 
the testimony of Dr. Bradford will be offered by the de¬ 
fendant except as it relates specifically to a condition on 
the Taylor property. Put it that way. 

MR. HALPER: Well, it is the same thing. 

THE COURT: The same thing, as I understand it. 

MR. BOLOTIN: And the same stipulation on behalf 
of the witness Harold David Baker as a witness in behalf 
of the defendants. There is no objection on my part 

MR. HALPER: Now, I understand Your Honor has 
the original transcript of that testimony. 

THE COURT: My office may, but I personally do not 
have it here before me. 

MR. BOLOTIN: Why not give the Court the specific 
pages? 

THE COURT: It is all indexed? . 

MR. HALPER: The testimony of these particular wit¬ 
nesses is all indexed, Your Honor. 

THE COURT: That stipulation will be approved and 
the Court will read that testimony and consider it in con¬ 
nection with this case, excluding those references which 
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deal with other property, namely, property owned by 
Mr. Taylor. 

MR. HALPER: That is right, Your Honor. 

'With that stipulation, Yonr Honor, I close my case, 
except that I still want to dispose of certain reser- 
373 vations I made as to the various parts of the testi¬ 
mony. 

THE COURT: Do you want to take that up now, or in 
the morning? 

MR. HALPER: Whatever Your Honor wishes. 

THE COURT: I would like to have the benefit of a 
little argument on some of the items involved here. 

MR. HALPER: If this meets with your approval, I 
can present my objections at the same time I present my 
arguments. 

THE COURT: I think that would be more in order. 

• • • • 


• • • • 

Dr. Henry C. Bradford 

was called as a witness by the defendants, and being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

• • • • 

Q First of all, what is your business or profession? 
A I am a physician. 

• • • • 

Q And you are now what? A I am now the health 
officer of Fairfax County. 

235 Q How long have you been engaged in that 
capacity? A Since November first—October 15, 


1946. 
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Q What are your duties, and in answering this ques¬ 
tion, also state whether your duties changed during this 
period. 

My question is directed to the entire period. What 
were your duties as County Health Officer generally? A 
My duty as County Health Officer is principally adminis¬ 
trative, in administrating the various functions of the 
Health Office, which consists of various departments— 
sanitation, nursing, and so forth, and our various clinics. 

• • • • 

Q Are you engaged, or do your duties call for the 
supervision of the installation of septic tanks? A Not 
direct supervision. We have in the County of Fairfax— 
we have at the present time five sanitation officers who 
are trained by the State of Virginia and assigned to the 
County of Fairfax. 

I might say that the Health Department of Fairfax 
County is set up by the State of Virginia, and there is a 
certain degree of autonomy in the operation or the 
236 functioning of a County Health Office. We func¬ 
tion or operate under the laws, the regulations, or 
rules enacted by the County, although we follow the poli¬ 
cies of the State of Virginia. 

Q Does the State of Virginia direct you in that con¬ 
nection. or do they command you? In other words, do 
vou follow your own rules and regulations, or do you 
have rules and regulations prescribed by the State that 
you follow, or do they simply advise you? A They are 
principally advisory. 

' Q I see, that’s the answer. Doctor, in 1947 did you 
have some transactions with the Colonial Investment 
Company or the Wellington Park Estates? A In the 
year 1947? 

Q Yes. A Yes, our records do show that our office 
did have transactions with the Colonial Investment Cor¬ 
poration. 
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Q I want to show yon this letter and ask yon if it 
bears your signature and if you wrote that letter and 
sent it to the Colonial Investment Company on the date 
indicated? A This is my signature. . 

Q Would you read that letter, Doctor, please? 

• • • - • 

238 Q Doctor, this letter addressed to the Colonial 
Investment Company, and reading, “In response to 

your communications and requests to this office—” you 
did get communications and requests? A Did I what, 
sir? 

Q The letter, addressed to Colonial Investment Com¬ 
pany, states: 

239 “In response to your communications, and re¬ 
quests to this office regarding Federal Housing Ad¬ 
ministration request in connection with our approval of 
use of individual sewage disposal systems in Wellington 
Park subdivision—” you did get such letter and request? 
A I don’t remember whether I did get the letter, be¬ 
cause it has been so long ago, and I write so many let¬ 
ters, and receive so many, but the very fact that I wrote 
the letter in that style and that phraseology, and every¬ 
thing, there is no chance that I did not get it I must 
have gotten it 

Q If you got it or not, nevertheless, you went on to 
say: 

“Wish to advise that private septic tank sewage dis¬ 
posal systems, if laid out in accordance with current re¬ 
quirements and installed under specifications of the Fair¬ 
fax County Health Department will be approved.” 

You said that to Colonial Investment Company? A 
(Nodded affirmatively.) 

Q AH right That was March, 1947. Following that 
letter, were permits issued by your office to the Colonial 
Investment Company, or to some individuals, builders, 
and so forth, representing the company, to go forward 
with such type of work? 
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• • • • 

240 Q Doctor, would this be a tine copy of the 
permit that was issued subsequently for the in¬ 
stallation of these septic tanks? A I think it would. 
This has Mr. Baker’s name on it, and it looks very much 
like a copy of our permit blank and our permit. 

• • • • 

241 Q Doctor, did you ever visit the premises prior 
to the time that this work started? A Prior to 

the installation of the septic tank? 

Q Well, prior to the building of the buildings? A 
No. 

Q Did anyone from your office visit the site? A I 
don’t know personally the dates of the visits of our sani¬ 
tation officer assigned to that district to that—the dates 
of his visits, whether they were prior, but I presume they 
were prior, because this permit was issued for the con¬ 
struction or the installation of a septic tank, 1 think, in 
Mr. Taylor’s instance, I think, in July of 1947, and 1 
don’t think that at that particular home, the construction 
was completed at that time. 

Q Is Mr. Harold D. Baker, the man who signed this— 
is he one of your sanitation officers? A He is 

242 one of the sanitation officers. 

Q And he would have more knowledge of that 
than you? A He does. 

Q Coming back to this Virginia State Sanitation Com¬ 
mission, you stated a moment ago that they were merely 
advisory, and that you were not required under your 
rules and regulations to follow any dictates or any com¬ 
mands from them as to the installation of these septic 
tanks, is that correct? A I expect I will have to modify 
that a little bit. It’s not entirely advisory. In fact, I 
would hesitate not to follow out any suggestion that the 
State Health Department gave me. 

Q Doctor, let me ask you this question. Before you 
commenced, or before you issued permits to install these 
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tanks, were yon required to consult the Virginia State 
Commission? A No. 

Q In any respect, with regard to the nature and char¬ 
acter of the installation, or the type of installation, or 
the type of material, were you required to do that? A 
No, we have all of that in our own office, and that’s just 
a customary or regular way of going through with that 
type of work. We have all those specifications. The offi¬ 
cers know just what is required, and that information is 
carried on to the contractor or the constructor of 

243 the septic tank. 

Q And that was done in this case? A That 
was evidently done in this case. 

Q And that, of course, Mr. Baker supervised? A By 
Mr. Baker, the sanitation officer assigned to that par¬ 
ticular area. 

Q So that your procedure as the Health Officer, in 
permitting the installation of these tanks, was not counter 
to any prescription of the Virginia State Commission, hut 
rather followed their prescriptions, isn’t that right? A 
Yes, that’s exactly correct 

Q Now, then, you heard Mr. Weston, the sanitation 
officer of the Virginia State Commission, testify. You 
heard him testify here yesterday, did you not? A Yes. 

Q Is he correct in saying that these installations did 
not follow their prescribed method, and so forth? A I 
heard Mr. Weston testify, or, rather, the evidence that 
he gave, which covered the inspection that he made some 
time in October of 1948, but the question that you asked 
me at first was, were these instructions to the contractor 
or in the construction of this septic tank, were they coun¬ 
ter to any instructions from Richmond? 

Q That’s right A I assume, as the Health Of- 

244 ficer, in sending a sanitation officer out to do a cer¬ 
tain job or a certain work, or to issue the issuance 

of a certain permit or lay out for a septic tank installa¬ 
tion, that he does that according to the specifications that 
we have in our office that are issued by the State. 
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Q And in this case— A And in this case I have no 
reason to believe otherwise. 

Q Yon have no reason to believe that yon didn’t fol¬ 
low the instructions? A Whether that septic tank was 
pnt in according to those instructions that Mr. Baker 
gave, I do not know. 

• • • • 

THE WITNESS: It may not have been necessary 
to make more than even two visits. We can give a per¬ 
son a layout for the construction of a septic tank, and 
the person who is putting in the septic tank is supposed 
to know something about it Otherwise, he shouldn’t 

245 be in the business, and it is not necessary for the 
sanitation officer in many instances to even go back 

to that area, or to that site until the septic tank has 
been put in and completed. 

We require that the system not be covered so that the 
necessary inspection can be made to see that it does com¬ 
ply with specifications. 

Q Then, as far as you know, the installation in this 
case of Mr. Taylor was permitted by your office, and was 
actually inspected, and followed the prescribed method of 
the Virginia State Sanitary Commission, is that light? 
A I, as a Health Officer, assume that 
Q At least, it is your duty to see that that is done, 
too, is it not? 

• • • • 

BY MB. HALPEB: 

Q How much experience do you have with septic 
'tanks. Doctor? A Well, I’m certainly not an expert in 
the construction of septic tanks, but I believe my first 
experience with septic tanks was when I was at- 

246 tending the—let’s see, the Medical Field Service 
School in Carlisle, Pennsylvania, in 1921, but I 

dare say I have completely forgotten everything I studied 
there, because septic tanks were of no interest to me.at 
that time, except to retain it—what I had learned, or 
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whaf^as attempted to be taught me during that time, 
in order "to pass the examination. 

I have had some experience in the past three years. I 
think I know something about the functioning of septic 
tanks, and the installation, and construction, and material, 
and various other things pertaining to them. 

In other words, I would have to possess that knowledge 
in order to be the Health Officer of a County in which 
the functions of septic tank installation construction are 
carried on. 

Q Then you do state that you have informed yourself 
as to how a septic tank operates, how it is constructed, 
and how it operates, is that right? A Yes. 

Q Then you are an expert witness. 

Now, Doctor, I want to ask you this: 'Will you ex¬ 
plain to the Court how this septic tank at the Taylor 
residence operates? A The functioning of a septic tank 
—a septic tank is a receptacle in which any septic action 
occurs. . This particular type of septic tank—a sep- 
247 tic tank is put in not as a receptacle to hold sewage 
material until it has filled and then empty it. That * 
is erroneous. 

A septic tank is a rather highly technical procedure, 
although it’s simple in operation. We take for granted 
some of these highly technical things, because they oper¬ 
ate so easily, but a septic tank, for instance, I think the 
one in Mr. Taylor’s residence, the capacity is about a 
thousand gallons. 

Well, it only takes—if they have three people in the 
family,"we figure that a person uses about fifty gallons 
of water a day. That would be three persons, one hun¬ 
dred fifty gallons a day. 

It would only take six days to practically fill that septic 
tank, and, as a matter of fact, the septic tank, after it 
has filled, begins to function properly. 

Q Now, let’s go from the house to the septic t*mk. 
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First of all, yon have a pipe? A Have a pipe, a sewer 
line. 

Q How many feet from the house? A That is some¬ 
thing like five feet, or ten feet, or even more, from the 
house. 

Q The first receptacle that the stuff enters is this 
tank, is that right? A That goes into an inlet into the 

Q How deep is that tank, as a rule? A A thousand 
gallon tank is about 8x5x4. 

258 Q How many feet below the ground should it 
be to properly function? A Well, it should be, 
say, possibly, oh, within a foot of the surface of the 
ground. 

Q Did you hear Mr. Weston say that this was too 
deep? Or did he speak of the distribution field? A If I 
correctly remember, I think he said something like three 
to six feet in the ground. I don’t know whether he was 
speaking of it from the upper surface of the tank. I 
presume he was, from the upper surface of the tank to 
the surface of the ground overlying the tank. 

Q Did you have anything to say about his statement 
that that was an improper depth in this case? A Well, 
I would feel that was a little deep. 

Q And how many feet is this? Do you know? A 
That Mr. Taylor’s tank is? 

Q Yes. A I don’t know. 

• • • • 

Q Now, Doctor, we got to the tank, and all the waste 
material goes to that tank from the sewer line. Inciden¬ 
tally, waste water is included, of course, in the 
249 ’ sewage, and it also includes fats and oils and soap 
and hair and whatnot, does it not, and very solid 
matters, isn’t that so? A (Nodded affirmatively.) 

Q When all that material enters the tank, as you 
stated, the tank isn’t designed merely to receive it What 
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happens to the stuff? What happens to the solid matter? 
A This action that takes place in the septic tanks is a 
breaking down of it, or a disintegration of the solids, 
and the liquefaction. And it is a decomposition. 

Q Do you mean by that, germ action, microbe action? 
A Tes, it is a septic tank. It is a bacterial action that 
takes place in the tank. The sewage that enters, of 
course—a septic tank does not break down wood or 
cotton. It does break down paper and fecal material, 
and as the sewage enters the septic tank, that flow is 
broken by a baffle or a weir. 

In our septic tank construction, that flow is usually 
broken by a “T”. It enters and strikes against that 
“T” and then comes down. The flow doesn’t go directly 
across the septic tank. If it. did, you would get no bac¬ 
terial action, and you wouldn’t break down these solids. 

And these solids, when they enter, they strike that 
baffle. The flow is slowed so that the solids, the settle- 
able solids, settle to the bottom, and the flowing solids 
to the top. The bottom is called sludge, and at the 
250 top it is called scum. 

Q The scum then flows through the outlet? A 
The scum remains, and also the sludge remains. The 
sludge remains at the bottom, and the scum remains at 
the top, and we have to have what we call a detention 
period. 

This fluid has to remain in the septic tank, and septic 
tanks are designed as to capacity in order to service 
certain size houses. In other words, if you had twelve 
people, you would have to have a fairly large size septic 
tank, and three persons—well, say we compute that on 
the number of bedrooms, in a three bedroom house we 
recruire a 720 gallon tank; two bedrooms, 450 gallons, 
and then a thousand. 

Well, we have been asking many times to put in a 
thousand gallon tank, but the size of the tank is deter- 
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mined by the length of the detention period for that bac¬ 
terial action to take place. That will vary from one to 
twenty-four hours. Ordinarily it is about two to eight, 
say, about eight hours is the usual detention period that 
this is supposed to remain. 

Q What is it that flows through the outlet and out 
into the field! A That is a liquid, but that’s a very 
foul liquid that flows and may contain pathogenic organ¬ 
isms. 

• • • • 

251 THE WITNESS: Pathogenic organisms. 

BY MR. HALPER: 

Q Now, Doctor, that stuff then flows out into the 
yard and into the area! A Into the purification field. 

Q You call it. a purification field. Does that mean 
that that fluid enters the earth and becomes absorbed in 
it! A After you leave the septic tank, then we go to a 
distribution box. For several years we weren’t using 
distribution boxes. And I think—well, I’m sure Mr. Tay¬ 
lor’s—the type in his house did not have a distribution 
box, but anyway, that goes out to different lines. 

We require about three hundred feet of this drain line, 
which is called purification field. Sometimes that is set 
up into five lines, of sixty feet; or six lines of fifty feet; 
or three lines of a hundred feet, just to make the three 
hundred feet 

Q I notice in this permit that you issued you required 
a distribution field of three hundred feet! A Three 
hundred feet Well, in this type that has four lines of 
fifty feet, and four coming across, that’s four lines of 
fifty, two hundred, and fifty across makes three hundred. 

Q You say, inches of cinders and stone—you 

252 say 16 inches of cinders. So you also prescribe 
the cinders that go into this field. That acts as a 

filter, does it not! A Yes, it does. It dissipates the 
fluid. The depths for the purification field are approxi¬ 
mately thirty inches deep, and then about eight inches of 
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cinders or washed gravel or crushed rock are placed on 
the bottom, or placed in the trendies, about eight inches, 
and then the tile is laid on those, eight inches, and that 
makes about four, a little bit more than four. 

Those tile lines are four-inch pipes. And then if you 
add to that the thickness, it makes about a half or three- 
quarters of another inch, so it makes four or five more 
inches, and yon put on about four more inches, of any¬ 
where from two to four inches of cinders or crushed 
rock. 

Q What is the purpose and what is the effect of a 
dry well? A Well, the effect of a dry well is to take 
care of an overflow of possibly a poorly functioning puri¬ 
fication field. 

Q I see, that is to relieve the pressure on the purifi¬ 
cation field, is that right? A Yes. 

Q And take the overflow, one well would do that, and 
two wells would serve to a better purpose, and three also, 
is that right? You heard the testimony that that was 
done by Colonial in Mr. Taylor’s case, is that right? 
253 A Yes. 

Q How often do you pump out the tank, and 
what is tiie purpose of that? What do you pump out 
then? Do I understand you to say that the solids that 
enter the tank are disintegrated and become liquid? Is 
that right?. A (Nodded affirmatively.) 

Q And the sewage, or ill-smelling matter goes out into 
the distribution field. What remains in the tank to be 
pumped out? A The sludge at the bottom and the scum 
at the top, and whenever the sludge occupies a capacity 
of the tank of more than twenty-five percent, then it’s 
necessary to pump out your tank, and if it occupies a 
capacity of more than that, very much more than, that, 
it interferes with the flow of the sewage through the tank. 

That is the action that takes place. For instance, it 
takes about, let me see, about a million gallons going 
through a tank, yon would get about, if I am correct. 
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about seventy cubic feet of solid material in the tank— 
seventy cubic feet in a thousand gallon tank, 8x4x5 
would be 160 cubic feet. That would be almost half fuIL 

But say in a thousand gallon tank, if we had, say, pos¬ 
sibly, if you had forty or fifty cubic feet of solid mate¬ 
rial—that is, of sludge—then it would be necessary to 
empty that tank. 

254 But along that line, say, with 150 gallons a day 
put into a tank by three persons, a thousand gallon 

tank would take, that would be four thousand five hun¬ 
dred, I believe, gallons in a month’s time, and twelve 
times that would carry it up to about fifty-two thousand 
gallons a year, so it won’t be necessary to empty a septic 
tank for, say. about nine years, or seven, ei^ht years, 
somewhere along in there. I can’t figure that all quickly 
in my mind. 

Q What effect does excessive use of water have on 
the operation of a septic tank—washing and bathing! A 
It would make it difficult for a tank to function properly, 
because it wouldn’t permit the material to remain in the 
septic tank for the proper detention period. 

In order for this material that goes into the tank to 
disintegrate and liquefy, it has to remain in there long 
enough during that detention period—that detention 
period has to be long enough. 

If you take a thousand gallon tank and empty into it, 
say, a thousand gallons, why you’d disrupt the proper 
function of the tank. 

Q What effect does exc&sive rainfall or excessive 
saturation of the earth with water have upon the opera¬ 
tion of the system? A Well, that would prevent the 
water in the purification field from being ab- 

255 sorbed into the earth, if the water table were very 
high. 

Q Doctor, there was some evidence here, the evidence 
about percolation tests. What, do you know about perco¬ 
lation tests in connection with this property, with the 
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THE WITNESS: There are houses there, the 
257 Tauxemont area is not a great distance from there. 
They have septic tanks that are functioning prop- 

erly. 

BY MR. HALPER: 

Q How many houses in that subdivision, approxi¬ 
mately? A I couldn’t say. Possibly there are a hun¬ 
dred or more. 

Q Are they all served by septic tanks? A They are 
all served by septic tanks. 

Q How far is that from Wellington? A Let’s see, I 
guess probably a mile, something like that. 

Q Would there be any reason to believe that the 
soil is any different there? A The soil is probably the 
same. But I might say, though, that some of the septic 
tanks in Tauxemont, and some of the other areas in 
Fairfax County, do not function well 

• • • • 

THE WITNESS: Tauxemont 
BY MR. HALPER: 

Q In other words, you do have difficulty with septic 
tanks now and then here and there throughout the 
county? A Yes, septic tanks are things—I don’t know— 
if I may say, if I were purchasing a home with a septic 
tank in it, I think I would learn considerable about it 
In fact I know so much about septic tanks, or 
256 rather, I think. I do, that I would almost hate to live 
in a house with a septic tank to take care of sewage 
disposal. 

Q Then, Doctor, you will say from your experience 
and knowledge, that a septic tank doesn’t function like a 
sewer? A It certainly does not 

Q If a person buys a house, knowing that it is served - 
by a septic tank, he takes it knowing that he is going to 
have a septic tank and not a sewer? A A person of 
average intelligence should know what a septic tank is. 



Q Ton don’t have to dean ont a sewer, do yon, un¬ 
less it gets dogged up? A That’s alL A sewer, that’s 
just simply a conveyor that conveys the sewage from a 
house to the public sewerage lines. 

Q And yon do have to dean ont a septic tank! A 
Yon do have to dean ont a septic tank. 

Q And also septic tanks, as a rule, will work properly 
under normal conditions, isn’t that right? A They 
should work properly under normal conditions. 


259 Emcmwel 4. Baker 

was called as a witness by the Defendants, and being 
first duly sworn, was examined and testified as follows: 


MR BOLOTIN: Was that December third? 
THE WITNESS: I believe, yes, sir. 


We have rented houses there about two months 
^ 0 . We rented for $150 a month. 


What is the fair rental value of this prop- 
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Cross Examination 
BY MR. BOLOTIN: 

Q Mr. Baker, yon examined this residence with Mr. 
Halper? A That’s right—no, not with Mr. Halper. I 
was there by myself. 

Q Yon came, then, after he had gone? A Either 
after or before, I don’t know which. 

Q What did yonr inspection include, just what did 
yon do in the course of yonr inspection? Wonld 

262 yon please give ns a detailed description? 

• • • • 

Q How much time did yon spend inside the house? 
A Oh, abont twelve minutes. 

Q And outside three minutest A Approximately 
three minutes. 

Q Did yon walk over the entire outside, both front and 
backt A No, jnst the front 
Q Did yon observe the floors in the houset A Yes, 
sir. 

Q Did yon notice the spacing between the parquet floor¬ 
ing? A Yes, sir. 

Q Pretty bad looking? A I would say definitely it 
has to be fixed, yes, sir. 

Q Yon know, underneath the floor, there is a 
concrete slab, is that correct? 

• • • • 

263 Q In this house, did yon notice whether there 
were any places, in addition to separations between 
the parquet, where some were higher or lower than 

264 others, an unevenness of the floor? A Oh, yes, 
there would be an unevenness. 

Q Quite a few? A I couldn’t say quite a few. I s 
don’t blow exactly how many. I knew it had to be done. 

Q You wouldn’t rent the house the way it is? I mean, 
you would rather not? A Yes and no. That’s a pretty 
broad statement. 




6S« p..i .. • 


269 Q And in your opinion, would you say that the 
person would have to be pretty hard up for a house 

to live under those conditions, isn’t that correct? A Yes. 

Q But your answer is, I think, that you—assuming 
what I have said is correct, it would be . pretty hard to 
place a reasonable value on the house, is that correct? 
\ A- That’s right 

270 Q You wouldn’t live there, anyway? A No, I 
W&4 not 

Q Even for nothing? A Well, that’s going pretty 










Dr. Henry C. Bradford 

resumed the stand, and having previously been duly 
sworn, was examined and testified further as follows: 


BY MB. BOLOTIN: 

Q Dr. Bradford, you told Mr. Halper that you would 
almost hate to live in a house with a septic tank. When 
you said that, did you have in mind the difficulties and 
conditions under which these people were living at Wel¬ 
lington Park Estates? A I should hate very much to 
live in a house which is serviced by a septic tank for the 
reason that I should not like to put up with all the re¬ 
strictions that are necessary to see that a septic tank 
operates properly. I wouldn’t want to have to be con¬ 
fined to flushing the toilet just a few times a day, 
271 if I felt it was necessary. One of those tanks 
holds five gallons. If I lived in a house with a 
septic tank, I would be constantly thinking that there 
would be five gallons of water going in. I couldn’t 
empty—I couldn’t drop match sticks in it, that’s what I 
had in mind when I said that. 

Q You also had in mind the experiences you have 
had personally in the past three years with these people 
who are having difficulty in your area. You had that in 
your mind, too, didn’t you? A I had to have that in 
my mind to say what I said just now. 

Q That’s what I mean. A Otherwise I wouldn’t have 
possessed that knowledge. 

Q You were very mindful of that condition? A Yes. 



Q Doctor, you know that there is an unsanitary con¬ 
dition existing at Wellington Park Estates, don’t you? 
A Yes. 

272 Q You know that, is that correct? A Yes. 

Q Has the Health Department of your County 
done anything to correct that , unsanitary condition? A 


■ ■ 



Wi* f 




’> ^ /> I# *,•■ 

-v 


lllT*4? 

,»;<W <>*«<:■<[ 



:. r 




HP CO 


1*1*1-) ¥»i»l',7 

?: 




j<i]& > 

lT;i *I£*i ll 

Cv/t* < 

r->^ 7r 

rT: \iw 

-l«#’si'BirtiT;l 


fc OjjT* 

) tm mjb h ii kj 

[i) JIKt\V;T;h'»iiT , <?i 


y.i'j£. - 

| Pfi i 

r> iTli^iro* 

► «T;> 11 

BB?nfli 

[-) <T» 1 

i»i «■ > 





190 A 


Q Nobody asked yon abont it? A I just went down 
there because I wanted to see, if I could, to familiarize my¬ 
self as much as I possibly could, in view of the fact 

274 that I had received a summons from the District 
Court, of the District, to appear here as a wit¬ 
ness. 

Q But you still haven’t inspected the Washington Ave¬ 
nue residence recently or since 1948? A No. 

Q What month in 1948 was that. Doctor? A I don’t 
know. I don’t recall. If I had to say, I would say pos¬ 
sibly October. 

Q Was it after Mr. Weston’s visit? A Let me change 
that, it was after Mr. Weston’s visit, and it was possibly 
later. • Now, let’s see, Mr. Weston came into this picture 
at my request—a letter that I wrote to Dr. Neal, who is 
the director of the local health services, who is my im¬ 
mediate superior. 

I think it was written on October 18, 1948, requesting 
that Mr. Weston be sent here to visit us and advise us. 
The measures that we had advised, hoping to correct this 
situation, didn’t turn out very well, and we were asking 
for their help. 

Q What was there about the situation that made it 
necessary for you to ask Mr. Weston’s help, Doctor? A 
The overflowing on the ground of the effluent from a 
septic tank system. 

Q I am talking about the Wellington Park area. A 
Wellington Park Estates. 

275 Q Including Mr. Taylor’s home. A Including 
his home, I presume. 

Q Was that an unusual condition ? A Yes, I thought 
so. 

Q Overflowing onto the surface of the ground, is that, 
what you said? A I thought you meant, was that con¬ 
dition in the Wellington Park Estates an unusual condi¬ 
tion. 









Q Made it necessary for yon to call for help to Rich¬ 
mond? A Yes, because we don’t always have to do that 

Q Only when it is an extreme emergency yon send to 
Richmond fori help, isn’t that right, Doctor? A Yon 
might say that, yes. 

Q And the extreme emergency in this case was the 
presence and flowing of human waste and other garbage 
and sewage on the surface of the ground where people 
were living, isn’t that right, Doctor? That was the emer¬ 
gency? A That was my reason. 

Q I beg your pardon? A That was my reason for 




Q That was pretty prevalent, that condition, in this 
little area, isn’t that correct? A Otherwise I would not 
have written. 

276. Q Sent for help? A Yes. 

Q That was a pretty dangerous condition, too, 
wasn’t it, Doctor? A Potentially so. 

Q And you were anxious to have it corrected, isn’t 
that right? A Advice as to how to correct it. 

Q What, in your opinion, caused that condition, Doc¬ 
tor? A. Improperly functioning septic tanks. 


Q Doctor, you remember discussing this thing 
277 in detail with Mr. Taylor and myself about a month 
or two ago, is that correct? A Yes. 

Q And then you gave us a complete picture of what 
had happened in this area, isn’t that correct? A Yes. 

Q Now, I will come back to my question. There came 
a time when you learned, back in the fall of 1948, that 


homes in the Wellington Park Estates, isn’t that correct? 
A Yes. 

Q You then made inquiry, or made it your business 
to learn as to the factors which were causing these 
tanks to function improperly, isn’t that correct? A Yes. 
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Q What were some of the factors, Doctor, which 
caused them to function improperly? A The informa- 
tion that I got in reference to that undoubtedly came 
from the sanitation officers, and, of course, the improper 
use of a septic tank could easily have taken place in 
any of those houses, because those houses have, as I 
understand,—they have these washing machines, these 
Bendix washing machines, and the ordinary septic tank 
is not designed to take care of such a thing as that 

An ordinary septic tank is designed to take care 

278 of only the usual, and the ordinary ways from 
a family. 

• • • 

THE WITNESS: That is,one of the things, the im¬ 
proper use; and another would be the improper construc¬ 
tion, and the improper installation of a septic tank. 

BY MR. BOLOTIN: 

Q How about the improper or poor condition of the 
soil, would that be a factor? A I didn’t mention that 
That would be a very important factor. 

Q As a matter of fact. Doctor, in this particular in¬ 
stance, the improper soil is the most important factor, 
isn’t that correct? A I can’t very well agree with you 
in reference to that because there are so many septic 
tanks in that area with the same type of soil which are 
functioning properly. 

Q But on the other hand, there are & great many 
that are not functioning properly in that soil, isn’t that 
correct Doctor? A There are septic tanks in that area 
that are not functioning properly. 

Q A great many of them, is that correct? A I can’t 
agree with you there. 

279 Q How about in the Groveton area? A There 
are septic tanks in the Groveton area. I am speak¬ 
ing from the records in our office, that come in our 
office. We have had complaints in that area about septic 
tanks not functioning. The Groveton area is a very large 
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Q If yon don’t, please ask me to repeat it. A We 
don’t—it wouldn’t be mentioned on that permit—a Bendix 
washing machine wouldn’t necessarily be mentioned on 
that permit, is that what yon meant 

Q Mr. Weston testified that the little books that he 
had—he. had two little books—=do yon use those as 

281 your guide, by the wayf A What books are yon 
talking aboutf 

Q Septic tank requirements. A If yon will show it 
to me, I can probably answer yon, sir. 

Q 1 will start from the beginning. Doctor, the State 
sets certain requirements and specifications for septic 
tanks, is that correct? A Yes. 

Q Yon people, Fairfax County, adopts those require¬ 
ments and specifications, is that correct? A Yes. 

Q Mr. Weston stated that one of the requirements 
was .not to attach things like washing machines to the 
septic tank system, do yon recall that? A Yes. 

Q Is that also one of your requirements that in con¬ 
structing a septic tank they were not to add any instru- 
mentalties of that type? A Yes, we have found that 
so many of those have been attached that we have adopted 
putting that on the septic tank, and trying to explain to 
these people who are building septic tanks, or the home 
that are requesting a permit, that the septic tank is not 
designed for any such purpose as that, if they want 

282 to use those machines, they would have to put in a 
separate system for the reception of the fluids. 

Q You have about answered half of my question, 
Doctor. Coming back to the time that these permits 
were issued, or specifically the Taylor'permit, in July 
25, 1947, at that time, this regulation was in force, that 
these machines were not to be attached to septic tanks, 
isn’t that correct? A It has always been accepted by 
the Health Department that a septic tank is only de¬ 
signed to take care of the ordinary water from a house* 
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Q It created an extra burden on the septic tank, isn’t 
that right! A Yes, unnecessary burden. 

284 Q My next question is this. You know now 
that they have installed washing machines to the 

system, don’t you? A I have heard so. 

Q You knew when I came out to see you about two 
months ago, didn’t you? A I think I knew at that time 
that there were washing machines in that house. 

Q Did you learn of any other things that they did 
that shouldn’t have been done with relation to the in¬ 
stallation of septic tank systems? A No, I think—I am 
unable to answer so many of those details because—and 
most of those details can be answered by the sanitation 
officer who gave this permit and approved it My posi¬ 
tion as the Health Officer doesn’t bring me very closely 
into all of these details of which you are asking me. 
I am unable to answer many of those questions. 

Q Well, Doctor, I will be a little more specific. Gan 
you hear me now? A Oh, yes. 

Q Didn’t you learn that Colonial had built on extra 
bathrooms in some of these houses without a permit? 
A I don’t recall that 

Q Do yon know it now, without my telling you that, 
do you not? A No. 

285 Q You never were told that? A I don’t re¬ 
call that I have ever been told that 

Q Don’t you know that when Colonel Wilkins’ 
house—their extra bath was built— A No, I do not 
Q Would you have permitted a second bath to be 
built onto one • of these septic tank systems? A It 
wouldn *t —under ordinary conditions it wouldn’t have 
made any difference. 

Q Would you require a permit for that? A No. 

Q Would you require notation on the permit? A 
Would it require what? 

Q A notation as to the number of bathrooms? A No. 
Q Did you tell us that when you went to see these 
premises at the time you called for help, you noticed 
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Q I am talking about the time that these permits 
were issued in July, ’47. Did your office go ont and 
make a test to determine whether or not the soil was 
suitable? A I don’t think there were any percolation 
tests made—I am sure there were no percolation tests 
made by our office on that particular soil. 

Q Tour office didn’t do that in this particular in¬ 
stance, is that correct, Doctor? That’s my question? A 
That’s true. - 

Q Ton did not go out there and make a test? A I 
don’t think they did. I’m quite sure they didn’t 

Q Since when has it become the custom for your office 
to. go out and make these tests? A I think—-in fact, we 
don’t make percolation tests on all areas. We only make 
percolation tests when, in the opinion of the sanitation 
officer he thinks that it is necessary, when there is some 
question about the sofl. 

Q In this instance, Dr. Bradford, you left it 
288 up to the builder to determine whether or not 
the soil was suitable for septic tank function, 
isn’t that correct, Doctor? A I don’t think that was 
even thought of. I don’t think that question even came 
up, or that thought even came in our minds. 

Q As to who was going to make the test, you mean? 
A Because we were not customarily making those tests 
at that time. 

Q Prior to the time that you issued these permits 
for Wellington, had you issued any previous permits 
for Colonial Investment? A Issued any previous per¬ 
mits to Colonial, prior to these Wellington permits? I 
don’t know. I couldn’t answer that correctly. I’d have 
to go back to the records of the office. 

Q Doctor, was this the first time that your office did 
business with Colonial Investment? Can’t you search 
your memory there a little? A I believe there was an¬ 
other subdivision that was promoted by the Colonial 
Investment. 
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Q A very few were used, is that right? A A very 
few, only a few of them. 

Q Bnt under proper construction, a distribution box 
would be necessary, isn’t that correct, Doctor? A Well, 
I can’t say that, because there are so many—there are 
a great many septic tank systems put in without distri¬ 
bution boxes. 

Q Doctor, the making of a percolation test is rela¬ 
tively simple procedure, is it not? A Yes. 

Q To determine the nature of composition of under¬ 
ground soil, say, two or three feet, is relatively a simple 
procedure, is it not? A Yes. 

Q If a person made a percolation test on this prop¬ 
erty, back in July, 1947, and the test determined 
291 that the water wasn’t being absorbed as rapidly as 
it should under proper soil conditions, wouldn’t 
that indicate to a person’s mind that there might be 
something wrong with the soil insofar as its adaptability 
for a septic tank system is concerned? A Yes. 

Q Doctor, you talked about excessive filling of the 
septic tank, and its emptying out, as not permitting the 
solid matter to remain long enough to be acted upon. 
What did you mean by that? You said that if the tank 
is filled up too frequently, or excessively, it doesn’t per¬ 
mit the solids to remain there long enough to be treated. 
What happens in a case like that? A You mean when 
it doesn’t remain long enough? 

Q That’s right A Well, your solids are carried out 
through the outlet into your—into the purification field, 
and it will clog up your field. 

Q Carried out into the field, then, prematurely, is 
that correct—too soon? A Yes. 

Q Which might cause this condition which we find 
at Wellington Park Estates, isn’t that right? A Well, 
yes, possibly. 
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Q Here we have a septic tank. 'What is meant 

292 by the water line in the septic tankf A The 
water line is the floor of the inlet and the floor 

of the outlet 

Q The floor of the inlet! A Yes. 

Q Where should that be on the septic tankf A 
That’s about a foot from the top. You have about a 
foot air space. 

Q That’s the water line, right! A Fluid line, rather 
than water line, I would call it 
Q And it is all the way across, is it! A Yes. 

Q The field is extended out—from what point does 
the liquid or fluid leave the septic tank in relation to 
the bottom and top! A It leaves at the outlet You 
have drawn this as the inlet 

Q That’s the inlet A This many times can be on 
the same level, can be just a little bit lower. It is prob¬ 
ably better to have it just a little bit lower. It leaves 
this outlet and goes into sealed pipes into the distribu¬ 
tion box, and the distribution box has one inlet with a 
sufficient number of outlets. 

293 Q Let’s talk about this particular— A Well, 
leave the distribution box out, then. It just goes 

in a sealed line of four inch pipes to these tie-lines from 
the tank. 

V 

Q According to the description on the permit, it leaves 
at this point and goes out to the field, is that right! A 
That’s right 

Q And then the field is in the back yard like this, is 
that right! A Yes. 

Q And this field fills up with solids and semi-solids, 
is that right! A Principally fluid. 

Q What happens when the water in the septic tank 
goes above the fluid line! A It can’t go above that 
I’ll take that hack, because they just said—some of the 
testimony—when you get a hydrostatic pressure from 
here, that will go above that 



Q. What kind of pressure was that? A Hydrostatic 
pressure. 

Q What do you mean by that? 

MB. HALPEB: Water. Isn’t it water pressure, 
Doctor? 

THE WITNESS: Yes, I should think so. 

BY MR. BOLOTIN: 

Q So that the pressure on the field win cause 

294 the water to go into the tank, is that correct? A 
Backup. 

Q Back up into the tank and oftentimes it may hack 
up into the house, or come to the surface of the tank, 
is that correct? A The point of least resistance. 

Q So that if, in Mr. Taylor’s septic tank, we find 
water or sewage on top of his septic tank, it would in¬ 
dicate that there was some kind of pressure in the field 
causing the water to hack up into the tank, is that cor¬ 
rect? A Yes. 

Q That creates an improperly functioning system, is 
that right? A Yes. 

Q We have our material in this field here. There 
are two types of action. One type of action where the 
material is absorbed from the surrounding ground, is 
that correct? A Yes. 

Q The water and the solids go into the surrounding 
earth, is that right? A (Nodded affirmatively.) Not 
much of the solid, because the earth doesn’t absorb 
solids. 

Q What happens to the solids, then. A That’s prac¬ 
tically free of solids when it goes into that, into the 
purification field. The solids are left in the septic 
tank, in that sludge at the bottom and the 

295 scum at the top. There is a small percentage, but 
it’s very small. 

Q If the ground surrounding this field is of such 
type composition, what happens to the fluid or material 
that is supposed to go into that ground? 
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MR. HALPEB: Just a minute. Ton keep on saying 
material in that purification field, and the witness has 
said twice that the material stays in the tank^the solids 
and semi-solids. He says it’s all liquid that goes into 
the purification field. 

MB. BOLOTIN: For the time being we will call it 
a fluid. Doctor. 

THE WITNESS: It is just not absorbed, that’s alL 
The soil is so saturated that it cannot take it up. 
It’s just not absorbed. 

BY MB. BOLOTIN r 

Q Does it come to the surface? A If the surface 
is tihe point of least resistance. 

Q It will flow to the surface, make the ground soggy, 
is that right? A (Nodded affirmatively.) That is one 
of the things that occurs. It produces a soggy ground. 

Q It is one of the things that creates an unsanitary 
condition, isn’t that right?. A Yes. 

296 Q What is the function of a dry well, Doctor? 

A The function of a dry well is just simply to 
ameliorate that condition, or try to temporarily correct 
that condition. Sometimes it might permanently cor¬ 
rect it 

Q But usually it is a temporary correction? A Yes, 
I would say, ordinarily put in as a temporary correction. 

Q You dig a well, here, say; and you make a line 
and divert the fluid into the well, is that correct? A 
Yes. 

Q Then when the well becomes filled, it is necessary 
to dig a second well, is that right? A Yes—the well— 
dry well, functions just the same as the purification field. 
The soil is supposed to absorb the liquid in it 

Q That is, the soil surrounding the dry weQ, is that 
right? A Yes. 

Q If it doesn’t absorb it, you have the same effect 
above the dry well as above the purification field, is 
that right? A Yes. 
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Q You have a soggy condition, and an unsanitary con¬ 
dition, is that rightf A Yes. 

297 Q, So we have to build another dry well. So, at 
most, it prolongs the agony of the improperly 

functioning system, is that rightf A That is, if you 
want to try to correct it in that manner. There are 
other methods of correcting it, too. You can put in an 
additional field, if you have additional area. 

Q If you have enough ground, you can put additional 
fields in, is that rightf A Yes. 

Q Suppose you don’t have enough ground, what hap¬ 
pens then? A You can’t put in additional tile. 

Q Mr. Taylor has a lot a hundred by one hundred 
fifty, as you notice here. Would he have room for any 
additional fieldsf A I think he would, yes. 

Q How many more fields could he put inf A He 
could put in, at least, I should think, three hundred 
feet more field. 

Q And then he will eventually have the same condi¬ 
tion above those new fields that he has in the present 
field, if the adjacent soil doesn’t absorb the fluid, is 
that rightf A If the tank were put in under exactly 
the same conditions and exactly the same construction, I 
would think that just about fifty percent of the 

298 burden would be taken off the first field and put 
on the second field, so you would have—the condi¬ 
tion would be just half what it is. 

"Q Would there come a time when both fields would 
be saturated, is that rightf A No, I don’t think so, 
with the knowledge that in Mr. Taylor’s home this septic 
tank was put in at that depth, I do not believe in put¬ 
ting in another field—it would only require distribution— 
the system would not be put in so deeply into the ground, 
and there would be more of that fluid ultimately disposed 
of by evaporation or aeration. 

You see, with the septic tank, as in Mr. Taylor’s 
home, so deeply into the ground, or rather, more deeply 



into the ground than septic tanks are ordinarily put, we 
do not get the benefit of the evaporation or aeration. 

About forty percent of that fluid that goes into the 
septic field, the purification field, is ultimately disposed 
of by evaporation, and about sixty percent of it is taken 
upbythesoiL 

'When that is put down deeply into the ground, and 
particularly into a tight day soil, it’s not very well 
taken care of. 

Q There is no absorption into the surrounding soil? 
A And that throws almost the whole hundred percent 
of the fluid on that soil. Of course, some of it does come 
up to the surface even at that depth, I guess. It 
299 would be difficult to say how much, but certainly 
not forty percent 


300 Dr. Henry C. Bradford, 

the witness at the time of the recess, resumed 
the stand and testified further as follows: 


Q Dr. Bradford, what is meant by an underground 
water table? A An underground water table is the 
part of the earth into which the surface water flows, and 
it is that part of the earth that takes up that surface 
water. And that goes down into—I don’t know how 
many feet, but anyway, it might be two feet, one foot, 
ten feet, fifteen feet, twenty feet I believe above that 
you get what you might call a capillary fringe which 
extends up to a certain distance above the upper zone 
of the soil that we call the water table, the surface 
water. 

• . „ 1 . »*• 

Q Am I correct in assuming this, then. Doctor, that 

the underground water table is the level beneath the 
surface where the water settles? In other words, when 
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yon dig a hole almost any place, yon are bound to strike 
water, isn’t that right ? A Tes. 

301 Q As yon pointed out, some places one foot, 
and some places 20 feet, is that right? A Yes, 

that’s the uppermost part of the saturated soil. 

Q But I don’t have it quite dear in my own mind. 
I am trying to learn from you. Doctor, I am trying, to 
develop a picture. Does the underground water table 
mean the place under ground where the water can be 
reached, or where the water remains? A Yes, I guess 
I misunderstood you. The table is the uppermost part 
of the saturated soil, which is called the water table. In 
other words, the height to which the water rises in the 
earth. That is surface water which has deeped through 
the soil into the ground below. 

Q Mr. Weston spoke about this and I didn’t under¬ 
stand it. This is the surface of a cross section of 
earth. At a certain point below the surface—I won’t 
use any figures here, but I will just draw this line to 
indicate some point below the surface—there is a line at 
which water can be detected, is that right? A Yes, 
which is the water table. 

Q So this is the uppermost part of the water, and 
water can be expected below that point, is that right? 
A That’s right 

Q It’s like in some instances it might be a 

302 stream, or it might be just stagnated, is that 
right? A It wouldn’t be a stream, because when 

you get into a stream, then you have gone down below, 
possibly, rock, and yon have gotten through some im¬ 
pervious material. The water that you find at the top, 
which you call the water table, that goes down to the 
impervious material, and that strata might be, say, pos¬ 
sibly ten feet or fifteen feet in thickness or depth. 

Q The strata of what, the water? A The strata of 
earth which holds that saturated water, the uppermost 
part of which we speak of as the water table. 



207 A 


Q So that when yon dig a hole through the ground, 
the first thing you strike then would be the uppermost 
part of that water table, is that correct! A Which is 
the water table! 

Q That is the uppermost part A Yes. 

Q And then the strata which holds that table might 
be five or ten or twenty feet in width! A (Nodded 
affirmatively.) 

Q Now, Doctor, you told us that at some places in 
the earth’s surface the water table might exist a foot 
below the surface, other places ten, twenty, or more 

303 feet below the surface, right! A Yes. 

Q Doctor, do you know as a fact that the Wel¬ 
lington Park area has a high Underground water table! 
A Not of my personal knowledge. 

Q Have you learned that it has a high underground 
water table! A Yes. 

Q What would you call a high underground water 
table! A I would call two feet. 

Q So that two feet below the surface—that is this 
line here (indicating)—would be a high underground water 
table! A Yes. 

Q So that if you struck water by digging a short 
hole, that would indicate, to your mind, there was a high 
water table present, right! A Yes. 

Q Now, Doctor, what effect, if any, would such a 
high water table have upon the septic tank system! A 
It would be a factor which would in all' probability im¬ 
pair the proper functioning of the septic tank system. 

Q Opening up your files, you find a letter written 
to you by Mr. Weston, whidi I believe was the result 
of his coming down here because of your plea of help, 
is that right! A Yes. 

304 Q Would you find that letter, sir! (The let¬ 
ter was handed to Mr. Bolotin) And this docu¬ 
ment is part of the official records of your office! A 
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Q And is kept in regular course of your business? 
A Yes. 

Q And is the direct answer of Mr. Weston to your 
request for assistance, is that right? A Yes. 

• • • • 

306 Q Dr. Bradford, will you please examine that 
letter and tell us whether or not Dr. Weston made 

any recommendation to you as to how he thought the 
homes in this area should be served in order to perma¬ 
nently correct the condition out there? 

MB. HALPEB: Your Honor, you see, that is ob¬ 
jectionable, because here we are at December, 1048. I 
don’t know what the purpose is, whether it is to 

307 charge them with knowledge. I guess by December 
1948 they had all the knowledge about these condi¬ 
tions, because there is testimony of putting in dry wells, 
and trying to correct things long before that. I think 
it is just cluttering the record. 

THE COTJBT: I suppose the purpose is to show what 
was done. 

MB. HALPEB: If that is material; if Your Honor 
wants to hear what was done after that. 

MB. BOLOTIN: It is all part of the same survey, 
Your Honor, and part of the same situation. 

THE COTJBT: Go ahead and ask him. 

THE WITNESS: The recommendations—I believe if 
I read these recommendations it will be best. The recom¬ 
mendations, that all the homes in this area be served 
by public or private sewer connected to an approved sewer¬ 
age treatment plant 

BY MB. BOLOTIN: 

Q Are you in agreement with that recommendation? 
(Pause) 

MB. HALPEB: Just a minute, Your Honor. We are 
certainly going far afield. 

THE COTJBT: I think so, too. 
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MB. BOLOTIN.: He is their witness, Your Honor. 

MB. HALPEB: If yon want my recommendation, I 
would say yes. The testimony here is that a 

308 sewerage system is preferable to a septic tank, 
but what is the obligation of these defendants? 

THE COUBT: It seems to me that yon are asking 
him now not anything factual bnt something about an 
opinion that he may have at the present time. 

MB. BOLOTIN: They qualify him as an expert, 
Your Honor. They went into detail about his experience 
and background, and how much knowledge he had on 
treating sewage and septic tank systems. I assume he 
is an expert I admit he is. If he is an expert, he 
certainly can tell us whether or not he thinks a certain 
recommendation to correct this condition is a proper 
recommendation or not I fail to see the objection. 

THE COUBT: He may answer. 

THE WITNESS: In answering that question, if I 
may be permitted to say, I might have to open up a 
whole discsusion of the best method, or, rather, of the 
various methods whereby that whole area might be sup¬ 
plied with sewage disposal systems. 

I can answer this question directly by saying that 
that is the best method whereby these houses can be 
served from a sewage disposal viewpoint. 

BY MB. BOLOTIN: 

Q And, Dr. Bradford, is it not a fact that this would 
be the only permanent method of correcting the 

309 entire mess out there? A That would be a per¬ 
manent cure. 

Q So there would be no reoccurrence of this mess 
out there, isn’t that right? A Yes. 

Q One or two more questions, Doctor, and I will be 
through with you. This morning when I questioned you 
about the health aspect due to the exposed sewage on 
the surface of the earth, you said something about, it 
was or could be a potential health hazard. Then you 
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also said that you made certain recommendations —your 
office itself couldn’t clarify it—bat you made recom¬ 
mendations to various persons to dean it out, isn’t that 
right? A Yes. 

Q Isn’t there some kind of a law or statute in your 
county whereby these Colonial people can be compelled 
to dean up that situation? A Yes, there is a law, and 
it’s a rank violation of the laws of the State of Virginia, 
and also the laws of the County of Fairfax that any 
fecal material or leakage from a septic tank run on the 
surface of the ground, and we have laws, and we can 
easily bring a person to court 

Q You mean criminal action? A We could. 

Q Why hasn’t criminal action been taken in this 
place? A If we were to bring criminal action, we 
310 would bring it against the owner, and in Mr. 
Taylor’s instance, against Mr. Taylor. 

Q Even though you know he is not the person pri¬ 
marily responsible for the condition? A Legally he is 
responsible because he is the owner of the property. 

Q But you wouldn’t bring criminal action against the 
person who created the condition originally? A Mr. 
Taylor would be the person who created it, because he 
was the person using the toilets in the house. 

Q Why haven’t you criminally prosecuted Mr. Tay¬ 
lor? 

THE COTJBT: I don’t think that is a helpful line 
of examination. 

MB. BOLOTIN: Well, Your Honor, I respectfully 
submit this, that the situation is very bad out there, 
as the witness says. He is a health officer. Speaking for 
the Taylors, and perhaps the other people, I think they’d 
like to know why criminal action hasn’t been taken. 

THE COTJBT: That isn’t an issue in this case. 

MB. BOLOTIN: No more questions, Doctor. 





Redirect Examination 
BY MR. HALPER: 

Q Doctor, do you happen to know, how deep these 
wells are? A These dry wells that were built, that were 
dug? 

311 Q Yes. A No, I don’t believe I do. I think— 
let’s see, Mr. Baker might tell that better; they 
are probably 20-30 feet 

Q How many? As deep as 18 feet? A I don’t know, 
I better not say. 


Harold David Baker 

was called as a witness by the defendants, and being 
first duly sworn, was examined and testified as follows: 


319 Q And what is your present occupation? A 
Sanitation officer, Fairfax County Health Depart¬ 
ment 

Q And how long have you been that—have you worked 
in that capacity? A 1 have been there since January 
first, 1944. 

Q Continuously to the present time? A Yes, sir. 

Q And then you were the sanitation officer in 1946, 
’47, and ’48? A That’s right, sir. 

Q Do you recall the Wellington subdivision? A I 
do, sir. 

Q I think the permit here which has been offered 
and marked as Defendant’s Exhibit No. 2 was signed 
by you, is that right? 1 show you the photostat A 
That is correct 

Q In signing that permit, would you say that it indi¬ 
cated that you had approved the issuance of a permit? 
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A That indicated I had approved the issuance of a 
permit 

Q When was the application made? Can you tell by 
referring to that date? A That was made on July 25, 
1947. 

Q And when the application was made, what 

320 was the condition of the topography? I mean the 
site. A Well, the topography of that time—no 

buildings under construction, some grading been done; 
the topography was rather rolling, rolling areas, some¬ 
what the same as that whole area is concerned, that par¬ 
ticular part of the district 

Q That portion of the area which eventually became 
the building site, was there anything on there, any con¬ 
struction commenced? A No. 

Q You said except some grading. A There was pos¬ 
sibly a little grading down there, and that might have 
been done by the folks back, but you see they don’t do any 
work to start on our septic tank permits—on their build¬ 
ing, rather—until after the permits are issued. That is 
a policy of the health department 
Q Did you make an inspection of the ground? A I 
made an inspection two months before, July 25. 

Q Before the permit was actually issued? A That’s 
right 

Q Were you requested by anyone, or were you re¬ 
quired by any rule or regulation of your office, or by any 
1 requirement of state rule or regulation to make any tests 
of the soil prior to issuing the permit? A No, sir. At 
that time it was not the policy of the health department 
to make any percolation tests, whatsoever. 

321 Q Just how large a site is this Wellington site, 
do you know? A Well, there are some forty 

houses there, and they run, I would say, roughly, it is 
possibly four to five acres or a little more; right around 
that figure. 
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Q What was the surrounding area used for at the 
time we are speaking of—July? A The surrounding 
area—Tauxemont subdivision, Boulevard Acres, Hollin 
Hills, Hollin Hall Village, and one other place—C & H 
Construction Company—all homes being built at that 
time. 

Q Do they surround this Wellington area on all sides? 
A They do, sir, practically on all sides. 

Q Starting from the center of the Wellington area, 
and describing a circle with that at the center, how 
large a circle would you ascribe to take in the subdi¬ 
visions that you have now mentioned? A Within a 
radius of some—about, I would say, roughly, three to 
five miles, at any rate. 

Q Within that circle, how many houses would you 
estimate in these subdivisions were in existence at the 
time we speak of, July, 1947? A At the time I speak 
of, there must have been at least 400 houses there. 

Q Any of those houses served by a sewage sys- 
322 tan? A One development. That is, the Hollin 
Hills, and at that time it wasn’t completed. 

Q You mean it is served by. sewer now? A It is 
served by sewer now. But at that time there wasn’t any¬ 
body living in the houses. There were houses under 
construction, and we knew there was to be a sewerage 
plant And the balance of the houses mentioned, I sup¬ 
pose there are about fifty or sixty houses. I can’t be 
sure of that, but I believe that is what are in there. The 
balance of all the houses of the 400 I have mentioned 
were served by septic tank. 

Q Can you approximate the time, going back from the 
date we speak of, July, 1947, when the first houses, or 
the first group were built? In other words, how long 
has that been served by septic tank. A I came in ’44, 
and some of the permits were issued for Tauxemont way 
back in 1939, since our sanitation went into effect, the 
1st of July, 1938. So that means that there were homes 
in Tauxemont served as late as ’39. 
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Q Incidentally, had yon since the beginning of your 
work in January, 1944, as sanitation officer, received any 
complaints about the operation of these septic tanks 
from these other subdivisions t A In some cases, prob¬ 
ably not more than, I should say, out of that number, 
not over maybe 15 or 20. In other words, if we had 
had quite a few complaints, on it, we would not 

323 have had a chance to do anything else in our 
office. 

Q In addition to the situation that you have just 
described, was there anything else that would put you 
on notice that the Wellington subdivision, with respect 
to the texture of the soil, or with respect to any other 
condition whatsoever, was not suitable for the building 
of houses and the installation of septic tanks? A Well, 
we had no real choice on the matter under a ruling of 
our Commonwealth attorney of the county. It so hap¬ 
pens that every reasonable chance or thought could be 
given to the fact that they would be satisfactory. 

Q That they would what? A Be satisfactory. 

Q And based upon that you issued a permit? A 
That’s right, sir. 

• • • • 

324 Q Mr. Baker, did you deal with Colonial In¬ 
vestment Company? A I dealt with Colonial In- 

325 vestment Company—an agent of Colonial Invest¬ 
ment Company. 

Q They were the agent for the builder, were they not? 
A Yes. 

Q And your permit is issued to the Colonial Invest¬ 
ment Company? A Wellington Estates, Colonial Invest¬ 
ment Company - they were the agent for the owners of 
the premises. 

Q The work went forward when the permit was is¬ 
sued? A Bight. 

Q Is there any requirement of your office, or any 
rules or regulations of the county, or any rules or regu- 
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lations of the state that after the permit is issued that 
the installation be supervised or inspected as the work 
progresses? A The local county ordinance, which is 
based on the state bulletin, which is a recommendation 
and not a law, indicates that we shall make at least two 
inspections of a particular premise. We are handicapped 
because we don’t have help enough, or we would follow 
the job completely through. 

Q Are you one of those inspectors? A Yes, sir. 

Q And were you the inspector who had"'this job in 
hand? A I had this job, yes, sir. 

Q Now, then, Mr. Baker, would you tell the Court 
when you made your first inspection, and what was the 
condition of the installation at that time, what stage 
had it reached? 

326 MR BOLOTIN: On which premises? 

MR. HALPER: On-390 Washington Avenue. 

THE WITNESS: I’m not sure about 390. What lot 
number was it, could you tell me that? 

BY MR HALPER: 

Q I think it is on the permit, 15 and 16. A 15 and 
16. The first inspection was on November 4, 1947, and 
at that time I visited the job from the standpoint of 
checking the field, primarily. I had been called to come 
down to check several fields in that particular area, inas¬ 
much as we had had considerable rain and snow and had 
bad weather, , and there was an effort made to get these 
covered up. And T inspected the field only. 

Q Just a minute, so that we can follow you. The 
field, you mean, is not where the tank would rest, but 
where the distribution is? A It is your distribution 
purification field. It is your filter bed. That is what it 
is. And I also made an inspection of the inlet and out¬ 
let pipe. The inlet pipe being that line from the house 
that brings your sewerage from your stack into your 
tank, at least 12 inches below, with your air space above, 
and with the tail piece and another “T” going out And 
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it is customary for those either to be on the level or not 
more than one or two inches in difference. That is, your 
flow line, or effluent line. And I checked and found 

327 that the inlet was—that the outlet was higher than 
the inlet—and I asked that that be changed. 

Q Was that changed? A That was changed on No¬ 
vember 10. At least, it was changed before I got there on 
November 10. 

Q You are referring to the testimony of Dr. Brad¬ 
ford that it is advisable for the outlet pipe to be some 
little distance below? A That’s right, that increases 
your gravity feed into the field. 

Q You found that change necessary, and you ordered 
that it be made, and it was made? A It was made. 

Q That was November, 1948? A ’47. 

Q If that is your testimony, then I presume that the 
stage of construction was that the tank had already been 
put in the ground? A That’s right 

Q Had the distribution field been laid out? A It 
had been not only laid out, but your tile was in the 
ditches, your filter bed was in the bottom of the ditch, 
and your lines were staked out in the grid field as they 
were made out, as here indicated. There was no back¬ 
fill. There was no back-fill on the trendies. By 

328 back-fill, that is the covering up of the actual ditch. 

Q You mean the cinders haven’t been put in 
there? A The cinders had been put in, in the base. 

Q You mean the six-inch topsoil Hadn’t been covered? 
A No, sir, had not been put on. 

Q So it was exposed to view? A That’s right I 
could inspect it 

Q That gave you the opportunity to determine whether 
it was properly laid. A Yes. 

Q At that point, at that stage of construction, every¬ 
thing was going according to plan, and according to per¬ 
mit, is that right? A Progressing as to permit, yes, sir. 
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Q When did you next make an inspection? A The 
next inspection that 1 made in, there was, I think, in— 
practically all of them were finished by that time—it was 
the latter part of November of ’47. Ton see, it is the 
policy of the Fairfax County Department, when, we ap¬ 
prove a sytem, we do not ask them to cover it all over 
until we have seen it. In other words, the very question 
you have just asked. Then after we leave the job, they 
back-fill. Now, all your grading may be completed after 
that time. So we do not go back after once we have 
looked to see that* the field is there. We make no 

329 more inspection trips to see whether it is back-filled 
or not. 

Q Did you make any . trips after the fill had been put 
in? Did you ever visit the premises since? A Not until 
later on. That was probably in April or May of 1948. 

• • • • 

Q What was your final determination after your last 
inspection with respect to the general situation? A You 
mean of this particular premise? 

Q Yes, the Taylor house. A Of this particular 
premise, that there shouldn’t be any reason why, if they 
back-filled it, and probably got a little grass over it, 

330 and it dried out—we had considerable mud and 
rain, as I have already mentioned, when they were 

being installed—there was certainly no reason why, after 
that dry-out period, it wouldn’t function properly. 

Q There has been considerable testimony here that 
this system didn’t function. Incidentally, what experience 
have you had with septic tanks? What is your general 
experience? A My general experience has been—I have 
also installed them. I am a registered draftsman with the 
Navy. I have also had five years’ construction with De¬ 
troit Steel in steel design and windows and ventilation 
projects. I have also been a plumbing relations man with 
International Nickel. I have also had five years of very 
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excellent help from a man in the State of Virginia, bora 
in the county, having 30 years with the health depart¬ 
ment, predecessor of Mr. Weston, who is so well qualified 
that he is the state director of roadside establishments. 
And I have had pre-engineering and pre-law, University 
of Illinois and Knox-Lombard College at Galesburg. 

Q How much information have you received with re¬ 
spect to the construction and operation of septic tanks, 
especially of the type that we are inquiring about here? 

' A Well, that is taken up in your state bulletin, and also 
In the training period that the state gives you. 
331 Q You have had that? A I have had that, yes, 
sir, in Norfolk, Virginia. 

Q Mr. Baker, as I started to say, there has been con¬ 
siderable testimony here about the failure of this tank, 
this septic system, to function. Can you state, generally, 
what factors would interfere with the proper operation of 
a tank, assuming that the tank was properly laid and 
built of proper materials, and in the proper locale? 

MB. BOLOTIN: Your Honor, instead of giving the 
witness a hypothetical question as to what factors would, 
I think he should ask him what factors in this case did 
prevent the tank from operating. 

MB1 HALPER: That is a good suggestion. You may 
do that, Mr. Baker. 

THE WITNESS: What factors did? I wouldn’t be 
able to answer, for the simple reason that the people 
weren’t living in it at the time I made the inspection, and 
I was not back to that premises until, as I have stated, 
in April or May of 1948. 

Now, the conditions that could arise and cause that 
tank or any other tank to go bad would be an abuse of 
the system by using too much water. In other words, 
folks from the city sometimes come out and expect to use 
a septic tank the same as you do a sewer set-up, and you 
can’t do it. 


219 A 


The second thing is, they 11 add a shower. They don’t 
think, “Is that going to affect my systemt” 

332 They’ll add another bathroom, or stool in the 
basement, and they will not come to the depart¬ 
ment. And the first thing, when we get out there, we’ll 
find that, and the system has been overloaded. 

The other factor is your automatic washing equipment. 
Automatic washing equipment, when we know that it’s 
going in there, we certainly do, at this time, specify that 
it must have and be kept separate from your sewage 
disposal field. 

And another thing is the sidewalks may be placed over 
the top of the drain field. 

Another thing is that driveways ten to twelve feet wide, 
maybe fifty feet long, may be over the top of'the field. 
That reduces your sun-aeration, which is a very, very im¬ 
portant factor of the proper operation and working of a 
system. 

Q Is that the absorption by the rays of the sunt A 
That is the absorption, yes, sir. 

Q By the sunt A By the sun, that’s right, which is 
the most important factor* in our whole septic tank prob¬ 
lem in Fairfax County. 

Q When you speak of aeration, you mean the air en¬ 
tering the soil, and combination of sun and airf A 
Combination of sun and air, as the effluent rises from - 
the bottom of your ditch up to the top. The opera- 

333 tion is so that the sun can help dry that effluent up. 

Q What, if anything, would an excessive season 
of rainfall have upon the operation of a normal system? 
A Well, naturally, that increases your saturation area. 
Your saturation area round your ditch will have more 
than it can handle. They are supposed to handle sewage 
only. But if you have excessive rainfall, then that 
ground is already saturated with surface water. 

Q Mr. Baker, there was some question here about the 
water table. From the questions that counsel put to Dr. 
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Bradford, I took it to mean that it isn’t the level of the 
water underground, but the point underground where the 
water will not travel any further, isn’t that the water 
tablet A That’s right 

Q Now, these dry wells were dug—do you know any¬ 
thing about the dry wells that were dug here? A Yes, 
sir. 

Q How deep were they? A Some of them were— 
they were anywhere from twelve to thirty-six feet 

Q Wouldn’t they pierce the water tablet A They 
did not find water. They did not find water on the floor 
that I looked at 

Q And these dry wells—a dry well is really a well 
filled with gravel, isn’t that all it is? A That’s 
334 right, it’s filled with cinders, or a filter bed agent, 
crushed stone, gravel, is placed there with the idea 
of reducing your hydrostatic pressure, which the doctor 
already mentioned on the stand this morning. 

Q And that fluid which enters the dry well may find 
its way out through the side walls as well as the bot¬ 
tom? A Exactly. 

Q And that serves to release the hydrostatic pressure, 
as you say? A That’s right 

Q Now, then, would you say there was a water table 
here only a few feet below the ground, in view of the 
fact that those wells were dug, and no water found? A 
That may be, in certain cases, but I only remember of 
two cases where the septic tanks were put in. A septic 
tank is, ordinarily—I’ll have to illustrate, Your Honor, 
to answer that question. • 

The septic tank is eight feet by four by five. You ex¬ 
cavate a hole of five feet six inches deep. There were 
only two that I recall that had any water in them at the 
time the septic tank proper was installed, and that, in my 
opinion, at the time, was due to the excessive rain that 
we had had. 
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Q Mr. Baker, a septic tank system is not pref- 
335 erable to a sewage system, is it? A No, dr. 

Q And as a matter of fact, the reason septic 
tanks are installed is what, actually? A A stopgap 
between an ontdde privy and an indde toilet. 

Q That isn’t the answer I wanted. I mean, when do 
they pick the septic tank, and when do they pick the 
sewer, if a sewer is available? Now, do you know what 
I mean? If your trunk line ran along Washington Ave¬ 
nue, and all you had to do was put a lateral in, you 
wouldn’t— A The answer to that is, under the sani¬ 
tary district laws of Fairfax County, in which you have 
three districts, Number 1, Number 2, and Number 3, in 
any sanitary district, the person or party must be within 
three hundred feet, and if they are not, three hundred 
feet, they are hot available. 

But if they are within three hundred feet of any lateral 
owned by the United States Government, leased to the 
county, or owned by the county proper, they must connect 
into the sewer, so that the person who buys a house with 
a septic tank isn’t picking a septic tank, necessarily, but 
is picking a house that can’t be served otherwise. 

• • • • 

338 Q Will a septic tank which is properly placed 
and made of proper materials operate at all times 
and under all conditions efficiently, or will it only operate 
under normal conditions? A It will only operate under 
normal conditions. 

Q Mr. Baker, do you happen to know who occupies 
the house contiguous on the rear of the Taylor property? 
A No, I don’t 

Q Do you know of a house to the rear there that has 
been there for some years? A Yes, I know. Yes, I 
know where you mean. I don’t know whether they still 
live there. 

Q Do you know who occupied it, or who occupies it 
now? For what use? A No, I don’t 
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Q You don’t know whether they have a child nursery 
theref A Oh, I see. I thought you meant Wellington 
Estates. 

Q No, that is not on the Wellington Estate property, 
is it, the house I am speaking off A No, it is not 
That was a Ditto Child Nursery before August 11, 
1948. 

339 Q They have since leftf A I don’t know. 

Q They had a lot of children there, did they 
not? A That’s right They had some five or six. 

Q If the sanitary conditions there were as horrible as 
Mr. Bolotin wants us to believe, would you permit the 
children’s nursery to be maintained theref 

MB. BOLOTIN: I object to that 

TEE COURT: Objection sustained. 

• • • • 

340 Cross Examination 
BY MR. BOLOTIN: 

Q Mr. Baker, about the time that you were making 
these inspections November ’47 you had quite a few 
other places to inspect, too, is that correct f A Yes, sir, 
that’s right. 

Q Did you make notations on the dates of the various 
places you went tof A No, I didn’t. I mean at the 
time. I don’t have any record of that now. Most of my 
inspections at that time though, were, practically, to go 
down there, and then back into another area, because I 
was covering four areas at the time. 

Q In visiting the Taylor property, how long would 
you remain there to make the inspectionf A Well, on 
the first inspection I suppose I was there about half an 
hour. And on the last inspection I don’t suppose I was 
there over about fifteen minutes. 

Q These dates you mentioned are just from memory, 
is that correct? A They are the dates on the permit. 
You have that there. 




Q That .is where you got the information, from tne 
permit! A No, I read it—from my own office. 

Q , Mr. Baker, when yon issue a permit of this 

341 type to install a septic tank system, do yon give 
any assurances that the system is going to func¬ 
tion properly! A The only assurance—we give a lay¬ 
out for a septic tank; we are reasonably sure that it will 
work. We are half the time not asked as to whether it 
is going to work or not. 

Q When the application is made, you merely issue 
the permit, is that right! A That’s right. 

Q It is merely, a ministerial duty, as far as you are 
concerned! A That’s right, sir. 

Q Do you give any assurances that the soil where the 
tank is to be installed is suitable for septic tank systems! 
A That usually comes out when you first talk to the 
contractor or whoever is going to do the work. 

Q It usually first comes out! A That’s right 

Q What discussions did you have with Colonial about 
the suitability of the soil when this permit was applied 
for in July, 1947! A Well, the discussion that I had 
with Colonial previous to this was in March about two 
months previous, at which time I met Commodore Badt 
and Mr. Leverick on the premises. They had a plat, and 
on that plat there were some eighty houses. This 

342 plat, had been recorded and under the policy of the 
health department as of 1941 it was necessary that 

they at least not only have that plat served to the plan¬ 
ning commission, but as of a later policy of 1945, they 
have at least eleven to fifteen thousand square feet for a 
central water supply, or if they had a septic tank and a 
well on their own premises, at least 20 thousand. In 
looking over the plat we found that these lots, although 
previously recorded, were less than that amount, and I 
advised them that we had had some trouble with septic 
tanks in the area, that the ground was tight, but that I 
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had no other choice than to issue them a permit by com¬ 
bining lots for sales purposes, at any rate. 

Q Then they went ahead and built Taylor’s house on a 
lot containing 15,000 feet, after you told them that the 
law required 20,000 feet, is that correct? A Let me get 
your question again, please. 

Q They went ahead and built Taylor’s house on a lot 
containing 15,000 square feet, isn’t that correct? A Ap¬ 
proximately, because they were to have a central water 
supply, which is what we had. 

Q But you just said that 20,000 feet was the require¬ 
ment A With a private septic tank and a private well 
A central water supply is one that services more than 
one house. 

Q Was 15,000 feet, then, the minimum require- k 
343 ment? A Ten thousand was the minimum, but 
we suggested at least fifteen. Approximately 15,000 
square feet 

Q But you did suggest to them— A That the soil 
was tight in the whole area. 

Q And not suitable for septic tanks? A I said it was 
not suitable. I said that it was tight in the whole area, 
and that we had difficulty on a few tanks in the area. 

• • • • 

422 Decision of the Court 

THE COURT (Kirkland, J.): In the case of 
Wilkins, et al., v. Colonial Investment Company, et aL, 
being Civil Action No. 926-50, it is to be noted that Don¬ 
ald J. Wilkins and Margaret C. Wilkins are the named 
plaintiffs, and Colonial Investment Company and Well¬ 
ington Park Estates, Incorporated, are the named de¬ 
fendants. 

The Court will make some general observations first, 
endeavor to make some findings of fact and conclusions 
of law, and will ask counsel to draw up suitable findings 
of fact and conclusions of law for this case. 
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The Court finds it does have jurisdiction, that the de¬ 
fendants were personally served, that they are two 

423 corporations having their main office in the Dis¬ 
trict of Columbia and that the project involved was 

in the Commonwealth of Virginia within a short distance 
of the City of Washington, D. C. 

The Court finds that the defendants, Colonial Invest¬ 
ment Company and Wellington Park Estates, Inc^ if 
found liable will have a judgment against both entered 
as a joint judgment, and finds that the Colonial Invest¬ 
ment Company while engaged generally in the real estate 
business and professed to be here the selling agent, never¬ 
theless has the same common directors of the Colonial 
Investment Company and Wellington Park Estates, Inc., 
that they are for all practical purposes one and the same, 
the veil of the corporate entity is quite thin and for that 
reason if the Court finds they are at fault the judgment 
will be entered against both. 

Passing on to another matter which has been argued 
very well by both sides, the question of whether the plain¬ 
tiffs are barred by the doctrine of laches. On that par¬ 
ticular matter the Court finds that while the contract, was 
made for the purchase of this home in the latter part of 
1247, occupancy was had in 1948 and within a relatively 
short time trouble ensued and was immediately reported. 

The Court finds that representatives of the company, 
notably Mr. Lewis, Mr. Ivey, Mr. Levick, and Commodore 
Badt, were in consultation regarding the same, and 

424 that at one point counsel was engaged by the male 
plaintiff in the cause, Colonel Wilkins, and that a 

telephone call from this very building was bad, and that 
the principal officer, namely, the president, Nathaniel J. 
Tobey, requested that no action be taken on the part of 
John Kaufman, a member of this Bar, and that was as 
late as November, 1948. 

There is also testimony that individually and collec¬ 
tively the owners of that area, particularly Colonel Wil- 
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kins, sought to have the condition remedied, and that in 
the first week of December there was a conference be¬ 
tween Mr. South, who appeared as a witness for the de¬ 
fendant, Dr. Gibson representing the County Health Offi¬ 
cer and, as I recall, a representative from the State 
Health Commission; that six months later there was again 
complaint to the Colonial Investment Company, by way 
of a letter, that the sewage was not properly disintegrat¬ 
ing or being absorbed by the earth, and it became neces¬ 
sary to put lead lines onto a piece of property owned by 
the defendants in the cause. 

As late as December, 1948, there is testimony that things 
were so bad that it was necessary to have this septic 
tank of 1,000 gallons capacity pumped out, and that de¬ 
spite that occurring shortly before Christmas of 1948, 
within ten days it had filled up again. 

The Court finds that the plaintiffs were lulled into a 
position of believing that the defendants would go 
425 forward either to correct the situation or to in 
somewise join with neighboring communities in a 
sewage disposal system, and the Court finds as a fact 
that they did not sleep upon their right, that the com¬ 
plaint which forms the basis of the case was well known 
to the defendants, was seasonably brought, and the Court 
concludes as a matter of law that the plaintiffs are not 
guilty under the doctrine of laches. 

Now, there is another matter which I think I will pass 
to by way of elimination so that we may get to other 
important matters. 

Without indicating at the moment the decision of the 
Court, the Court does not find there was any intentional 
fraud, such as would possibly form the basis of punitive 
damages, and that counsel for the plaintiffs has not ar¬ 
gued the point nor has counsel for the defendants offered 
testimony or argument concerning it. 

Generally in this jurisdiction there are no punitive 
damages for breach of a contract, regardless of mode of 
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breaching it. That theory, the Court believes also ap¬ 
plies to whether it is a breach of a contract or a rescis¬ 
sion. The quality of the evidence not rising to the legal 
measure, this Court will find that punitive damages have 
not been proven. 

. Passing to another point, I say again, in the hope of 
eliminating as much as we can. On the question of 
whether or not a $1,000 item charged to a vaca- 

426 tion is a probable and natural consequence that 
reasonable persons would be supposed to believe 

was in contemplation of the parties at the timg the con¬ 
tract was made, or the ensuing complaints were regis¬ 
tered because of certain improper workings of the sew¬ 
age system, the Court reaches this conclusion: 

The testimony is simply that this family, consisting of 
a father, mother and four children, had not been indulg¬ 
ing in a seasonal taking of vacations. The testimony was 
to the contrary, that they had not taken vacations and 
that one of the reasons for buying this particular house 
was that they would be in the country and that the chil¬ 
dren would thereby enjoy the surroundings. 

The circumstances indicated that the parties went, not 
to a nearby resort, not to a distance to be away from the 
alleged conditions around the home, but that they trav¬ 
eled the greatest railroad distance possible in the United 
States. It also indicates that when they arrived there 
the female plaintiff in the cause, Mrs. Wilkins, was visit¬ 
ing her mother. 

Now, while the Court might indulge in the Court’s own 
knowledge that in this area a mother and her children 
by a visit to a nearby resort would be compelled by their' 
number to occupy at least two rooms and in such in¬ 
stances as hotels and other facilities at nearby resorts 
would call for the double occupancy of at least two rooms 
and that the charge for the use of such hotel ac- 

427 commodations might be at least $7 a day for two 
persons, and the Court could indulge in the assump- 
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tion that single occupancy in nearby resorts within the 
area of this general section would be about $100 a room, 
$200 a week, and that for two and a half months the 
charge of $1,000 might appear reasonable. 

Nevertheless, this Court will make a finding that the 
claim for transportation in the sum of approximately 
$700 and the difference of $300 to apply to the costs of 
that vacation, are not a sum for which a person could 
be held responsible, since it could not be reasonably sup¬ 
posed at the time of making this contract any such amount 
was involved. 

Had there been a showing that it was necessary to send 
the wife and children on this occasion into the District of 
Columbia, or nearby Alexandria, and to maintain them 
at an apartment or hotel, that might have been a measure 
of damages. But this seems so disconnected from an 
offer of proof of damages, that the Court concludes as a 
fact that the basis for punitive damages was not shown 
by the evidence and is not sustained under the rule of 
law prevailing in the District of Columbia. 

On the matter of counsel making a request of the Court 
to make an inspection of the premises, the Court will 
politely decline and say that the Court does not feel that 
it is the duty of the Court to visit the premises under 
certain conditions as against those to which the 
428 witnesses have testified, and believes that the nor¬ 
mal function of the Court is to consider the testi¬ 
mony, weigh possible motives in effecting a decision as 
to whether the testimony is colored or otherwise, and to 
decide the case entirely upon the evidence. For that rea¬ 
son the Court will not personally make the inspection. 

I next want to pass to a minor matter. There are some 
items which are alleged to have occurred by way of dam¬ 
ages which this Court personally feels comes under the 
well known rule of de minimus non curia lex, namely, 
that the law does not care for small things; or, freely 
translated, that the law does not concern itself with 
trifles. 
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I have particular reference to such matters in the sched¬ 
ules shown by Exhibits 9 and 10, such as an item of $2 
for Japanese beetle spray, an item of $3.50 for an elec¬ 
tric outlet in the kitchen for appliances, and an item of 
$10 for extra towel and clothes racks. The Court feels 
the items are so small as to come clearly within that 
rule, and the Court feels that the item of garden tools, 
which is a type of movable personal property, is not an 
item of damage; nor is the item of power mower in the 
sum of $89; nor the sum of $8 for gasoline which has 
not been shown to have been applied to the ground but 
which the Court would assume and infer was used ac¬ 
tually by the power mower. 

Those items do not appear to be causally connected 
with any alleged damage which has occurred here. 
429 With regard to the greater items, the Court will 
at a later time pass upon that matter. 

Now getting over to the controlling matters in this 
case, first of all I think I have probably taken care of 
such matters as that the Court does have jurisdiction, and 
the plaintiffs do state a claim upon which relief can be 
granted. The pre-trial order, I believe, has already taken 
care of one defense, that the plaintiffs are not entitled 
to a jury trial, by ordering that no jury trial may be 
had, and I think the plaintiffs agreed to that order. The 
question of punitive damages has already been passed 
upon and the Court has held that no punitive damages 
will be allowed. 

The Court also finds from the pre-trial order that there 
was a tender of the premises at the time, and that tender 
as a condition precedent has been actually done. 

Now on the question of laches, the Court has already 
passed upon it and has held both as a matter of fact and 
as a matter of law that the plaintiffs are not guilty of 
laches. 

The Court does not find that there was affirmance of 
this contract. The Court finds to the contrary, that while 
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the conditions complained of began shortly after occu¬ 
pancy, that the parties, particularly the plaintiffs, sought 
seasonably and continually and steadily to have the de¬ 
fendants make the necessary improvements, changes and 
corrections, and that at no time by the improve- 

430 ments which the plaintiffs put on the house did 
they affirm the contract 

So it leaves us to the seventh defense raised by the 
defendants, and the complaint brought by the plaintiffs 
in the cause. 

Now in this particular case the Court finds that a 
judgment should be entered for the rescission of this con¬ 
tract entered into between the plaintiffs and the defend¬ 
ants for the purchase of this property, and that the 
plaintiffs should be restored to the sums of money ex¬ 
pended by them. 

The Court will in a moment pass to the question of 
damages. 

For the basis of that finding the Court finds as a 
fact that this contract was made in the latter part of 
1947, towit, October, 1947, as a result of having seen an 
advertisement in one of the local Washington newspapers, 
and that both Colonel and Mrs. Wilkins went to the prem¬ 
ises and were shown an exhibit house which was then up 
and currently finished, and that the facilities of that par¬ 
ticular sample or exhibit house were tested and there 
was no showing on the part of Colonel and Mrs. Wilkins 
that they expected other than that the house for which 
they contracted and was then under construction would 
conform to the standards of the sample house. 

The Court finds that at the settlement, which occurred 
February 26, 1948, an officer of the company was present, 
towit, a Mr. Ivey, and that the salesman at the 

431 outset of the negotiations, a Mr. Lewis, did repre¬ 
sent that this house was fit for human occupancy, 

that the septic system would work and was satisfactory, 
and that he afterwards introduced the plaintiffs to Mr. 
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Ivey who has appeared in the case and testified that he 
was the sales manager and who says that the question of 
the going into the effectiveness of the sewage system was 
indulged in at the time of settlement and that the parties 
were assured that the septic system would work. That 
particular witness, Mr. Ivey, referred to a Mr. Levick, 
who was apparently an area superintendent Mr. Levick 
has not testified in the cause, and at one point Mr. Ivey 
said he was not aware of the minute conditions because 
that was not in his field but that it was strictly in the 
field of the area superintendent 

The Court finds that this area in which the house was - 
constructed was known, and known locally in the neigh¬ 
borhood, to be an area where the composition of the soil 
is a tight clay, hard pan of poor seepage quality, per¬ 
mitting less than an inch of liquid seepage per hour, and 
that the hard pan extends from the ground surface to a 
depth of about twenty feet; that this is an outcropping 
that extends roughly from Alexandria to the Occoquan 
Creek, and, as one witness testified, covers an area of 
approximately four hundred square miles. 

The Court also finds that at the time of the con- 
432 tract and the later occupancy of the house by Col¬ 
onel and Mrs. Wilkins, a large number of houses— 
the Court’s recollection being that the number was greater, 
than twenty—had been constructed and that complaints 
had been received by the State Health authorities that 
some twenty-three out of twenty-eight were not working 
properly, and that sewage was spilling on the ground. 

The Court finds from testimony which was stipulated 
to by counsel, that Dr. Bradford, the Health Officer, did 
talk to Commodore Badt, who was an official of the Co¬ 
lonial Investment Company, in 1947, and the company 
had actual notice of the condition of the soil in that par¬ 
ticular area. 


The CouTt finds as a fact that the selling agent Lewis, 


and the general sales supervisor Ivey, and the area su- 

& 
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perintendent Mr. Levick, all had notice, and that these 
corporations, through their duly qualified and employed 
agents, were put on notice prior to the completion of this 
house that the texture of the soil of the Wilkins property 
was such that it would not comply with an ordinary test 
of absorbing one inch of liquid per hour, and that no 
test was ever applied despite the fact that the house 
rests on a concrete foundation and some digging must 
have been done. 

The Court is impressed with the fact that the witness 
Conley Weston, a college graduate of Florida Southern 
University, a man eminently qualified, stated that 
433 this soil was potassic clay, that geologists had de¬ 
termined that it was the washed out remnants of a 
river bed, that the good top soil was gone and nothing 
but the hard surface remained. 

The Court also recalls very vividly the testimony of 
Mr. LaBelle, that as they dug into the ground it was as 
though they were mining rock, or words to that equivalent 
description, when he spoke about the clay coming off like 
slates of rock. 

Evidently, therefore, if the land was of that type and 
texture, it was of a type and texture which would not be 
suitable to a septic tank system. That was the system 
which was represented by the agents of the defendants 
would be sufficient. Accordingly the Court finds it was 
misrepresented; that it was known; it was fraudulently 
represented; and that accordingly rescission will lie. 

Now that will be subject, of course, to the tender of a 
deed at the proper time on the part of the plaintiffs in 
this cause. 

With regard to the question of damages, the Court will 
award damages in the case to the total amount of the 
sums expended by the plaintiffs in the down payment of 
$6,500: to the additional work which was authorized and 
actually done by the defendants, Colonial Investment 
Company, in fixing the room, bedroom or recreation room, 
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and converting it from a garage, in the sum of $2,- 

434 692.80. The Court will also allow the charges made 
for settlement, to-wit, $272.40, or a sum total of 

$9,465.20. 

The Court will also allow the figure of $1,566.62 for 
principal and interest paid on the first mortgage, in view 
of the detriment these parties suffered, making a total 
at this point of $11,031.82. 

The Court will also allow the taxes which the plaintiffs 
paid for the year 1948, namely $71.78, the year 1949, 
$119.62, and the year 1950, $119.62, or a grand total of 
$11,342.84. That is more specifically covered by Plain¬ 
tiffs’ Exhibit No. 6. 

The Court will also allow the sum of $500 paid to the 
Suburban Sanitary Engineers by virtue of an emergency 
condition which existed in having to install a new septic 
tank and to put the feed lines over to an adjacent lot.. 

The Court feels that that emergency condition which 
existed in December, 1948, especially where the represen¬ 
tations had been that the system would work and it would 
not be necessary to dean it out for from three to five 
years, the charge of $35 for that extraordinary service 
will also be allowed. 

Now, on the question of items which are covered by 
Exhibit 9, the Court feels that it is necessarily limited 
to the award of damages to those sums which enhance 
the value of the premises. 

While cost is an indicia of that enhancement, it 

435 is not necessarily controlling. So that we may be 
able to follow it a little doser, take Plaintiffs* 

Exhibit No. 9. The Court feels that the extra metal 
cabinet in the amount of $40.40 will be allowed in the 

- iV 1 

full amount; that the electric dock, which is now an in¬ 
tegral part of the stove and which supplemented the 
standard equipment, in the amount of $35 will be allowed; 
that the custom built cabinets and shelves which appar¬ 
ently entailed labor and materials in the sum of $300 
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will be allowed in full; that the flourescent lighting in 
the sum of $16.70 will be allowed; that the concrete porch, 
which is permanent in nature and attached to the house, 
in the amount of $100, will be allowed; that the roofing 
of that porch and new rain spouts in the sum of $74.08 
will be allowed; and that the sum of $100.41 will be al¬ 
lowed. 

I pause there to digress for a moment This Court 
was somewhat startled to hear the testimony of Mr. South, 
a man with an eighth grade education, testify that in this 
area of Fairfax County, with some 500 or more homes, 
that it is perfectly sanitary, modem and proper that all 
the waste water other than toilet waste water should go 
through a small section of gravel and then be deposited 
over the surface of the land and out into the ditches 
and flow down such a fine highway as the Mount Vernon 
Boulevard. 

While you might expect that in backwoods areas, and 
without approval, of course, it is rather startling 
436 to hear a man say that is a proper condition in 
this type of residential area. 

Beside that we have the testimony of Mr. Conley Wes¬ 
ton, who is a graduate of Florida Southern University, 
the testimony of Colonel Norcross who is a civil engineer 
and a graduate of the University of Maine, and the testi¬ 
mony of Mr. LaBelle who is a graduate, as the Court re¬ 
calls, of Rensselaer Institute; and as against their testi¬ 
mony the Court does not feel that Mr. South’s testimony 
measures up to the same quality. For that Teason I 
would imagine that there was an imperative condition. 
If there were open pools about, there was the possibility 
of mosquitoes and thus malaria, and the screening of the 
porch was most necessary. Therefore the expenditure of 
$100.41 was a reasonable amount and will be allowed. 

As to the item of flagstone patio and walk and brick 
flower boxes which are permanent in nature, the Court is 
of the opinion that $412.16 should be allowed. 
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In regard to the brick wall, in the amount of $62.85, 
that amount should be allowed. 

With regard to the item of the 66-gallon electric water 
heater, the testimony was that the standard heater was 


- 

not sufficient, that it remains on the premises, that it has 




not been taken away, that this additional unit is neces¬ 
sary; and the Court feels there is not sufficient 
437 showing that it was not necessary, and accordingly 
will allow the sum of $261.94. 

Now, coming back to the items for landscaping and 
upkeep labor. Of course that is unfortunately not very 
dear and convincing as to what is meant by upkeep labor. 
If upkeep labor is the ordinary cutting of grass and trim¬ 
ming of hedges, it is something we naturally expect the 
occupant is going to do, and accordingly the Court will 
have to make the following findings of fact with regard 
to it: 


With regard to the sum of landscaping and upkeep ' 1 


labor, the only item shown is the amount of $250, which 


the plaintiff says he paid. Not knowing how much was 
involved in landscaping, and how much was upkeep labor, 
and not knowing the quality of upkeep labor, the Court 
feels that the amount of purchase was probably equal to . , ^ 
the labor, and will in that case make an award of $125. 

The Court will allow in full the amount for top soil, 

$15; and for top dressing the sum of $20. 

In the case of plants and bulbs, the Court does not 
know whether they survived and survive today, or whether 
they are gone. There is no testimony as to what the 
situation is. Accordingly the sum of $20 for that item 
will be totally disallowed. 

With regard to lime, fertilizer and weed killer, while 
the lime and fertilizer undoubtedly would enhance Hie 
value of that property, there is no showing what it 
438 cost and how much the weed killer cost, whether 
the weed killer has been effective or not, and no 
testimony was given. Accordingly the Court feels that 


v» 
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the fertilizer and lime would certainly oe worth $20, and 
will so allow. 

With regard to grass seed, the Court feels that is rea¬ 
sonable and the sum of $30 will be allowed. 

Now continuing, with particular reference to Plaintiffs’ 
Exhibit No. 10, the testimony was that the seepage from 
the normal flushing of the household • toilets caused the 
sewage of this house to rise to the extent of half the 
depth of the bath tub in the recreation room. The testi¬ 
mony of Mrs. Wilkins was that it was a dirty, nasty job 
of cleaning it out, and the Court accordingly feels that 
the sum of $40 claimed is reasonable, and that the sum of 
$50 for cleaning when the Colonial people were contacted 
but did not perform the job, was likewise reasonable and 
both sums will be allowed, the sums of $40 and $50. 

In regard to the defective workmanship which occurred 
in the case of the furnace not being properly connected, 
being packed with newspaper and requiring another work¬ 
man to come in, the Court finds that the sum of $50 is 
reasonable and will so allow. 

There is testimony in the case that the floor was 
buckled and in one particular instance not properly at¬ 
tached to the supports, or baseboards about the 
439 room, that they had not been properly fixed in the 
first instance and that it was necessary to correct 
them. The Court is going to make the finding that $100 
is proper and will be allowed. 

I have already passed upon and granted the $35 for 
pumping out the septic tank. 

May I ask counsel: That is true, is it, that the item 
of $35 is covered by the other exhibit— 

MR. BOLOTIN: It was only pumped out once, Your 
Honor, and only paid once, yes. 

THE COURT: For the reason that it is a duplicate, 
the Court will not allow it in Plaintiffs’ Exhibit No. 10. 

The Court will allow the amount of $75 for repairing 
the damage to the sod, and filling in the low spots left 
by faulty grading. 



The Court feels that it was a necessary and proper 
cause of damage that with the toilet facilities not working 
it became necessary to use the chemical toilet, and there¬ 
fore the sum of $9.95 for the purchase of the chemical 
toilet will be allowed, and the additional $3.75 for the 
chemical solvent will be allowed. 

May I ask counsel, is not the item of $700 covered by 
Plaintiff’s Exhibit No. 7 ? 

MR. BOLOTIN: I do not have a copy of that, if the 
Court pleases. 

THE COURT: Here, this one. 

440 MR. BOLOTIN: Yes, Your Honor, that is a 
duplication. 

THE COURT: For that reason it will be stricken 
from Plaintiffs’ Exhibit 10. 

That leaves an item of $100 for repairing damage to 
sod, which was incident to opening up drains by Mr. 
South, who testified that it was no part of his work to 
replace the soil and to replace the sod. 

The testimony on the part of the plaintiffs was that 
this was a condition that would require some twenty days 
to correct, and that the sum of $5 a day was paid to a 
Spencer Harris for this work. The testimony on the part 
of Mr. South was that it would take two days. But there 
was no showing on the part of Mr. South as to how much 
that cost would have been. We are confronted, there¬ 
fore, with a disparagement of testimony on the one side, 
that of the plaintiffs, that it took twenty days for one 
man, and the testimony on the part of the defendants that 
it would only take two days. Of course we must evaluate 
the defendants’ testimony by the fact that Mr. South 
was a defendants’ witness, and the Court feels that a fair 
finding of fact would be that it took ten days, and will 
make an award of $50 on that particular item. 

May I ask counsel at this point, are there any addi¬ 
tional questions on the measure of damage to which you 
want to direct my attention? 
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ME. BOLOTIN: I do not think I heard the 

441 Court mention the item of $712.10, which is the 
amount of mortgage payments made after the 

$1,566.62 item. That is— 

THE COUBT: What exhibit number? 

ME. BOLOTIN: Your Honor allowed the first mort¬ 
gage payments of $1,566.62— 

THE COUET: If you call the attention of the Court 
to the exhibit number, then I can follow you. 

ME. HALPEB: Plaintiffs’ Exhibit No. 6, Your Honor. 
THE COUET: Yes, the Court is now looking at Plain¬ 
tiffs’ Exhibit No. 6. 

ME. BOLOTIN: That takes us only through December 
31,1949, Your Honor. 

THE COUET: Do you assure the Court that there 
was testimony as to how much additional there was after 
that? 

ME. BOLOTIN: Oh, yes, Your Honor. As a matter 
of fact, we have a duplication and it was stricken from 
one of the exhibits. 

THE COUET: You are trying to direct my attention 
to Exhibit No. 11, is that correct? 

ME. BOLOTIN: Yes, Your Honor, Plaintiffs’ Ex¬ 
hibit No. 11. 

THE COUET: With regard to Plaintiffs’ Exhibit No. 
11, the sum of $712.10 additional amount expended for 
first mortgage, principal and interest, will be allowed. 
An item of $10 for top dressing will be allowed. 

442 Again there is an item of plants, seeds and bulbs, 
with no showing as to how much of that item still 

remains. The Court accordingly feels that a proper find¬ 
ing would be that $15 will be allowed. 

We have again the same item of lime, fertilizer and 
weed killer, and I frankly have no testimony before me 
as to how much of that was for weed killer. The sum of 
$10 will be allowed. 
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MR. HALPER: Is Your Honor repeating Exhibit. 
No. 9! 

THE COURT: No, this is Plaintiffs ’ Exhibit No. 11. 

The item of garden tools in the amount of $10 will be 
stricken, and will not be allowed. The item of $7.50 for 
gasoline will not be allowed. The item of Japanese beetle 
spray (custom spraying) in the amount of $6.75 will not 
be allowed. 

The item of landscaping and labor in the amount of 
$214.75 appears to have been an item of labor principally, 
since the house had now been up several years. The 
Court feels that an allowance of $200 even would be a 
proper allowance. 

Are there any other items to which the Court has not 
made findings? 

MR. HALPER: Your Honor is going to cover the 
rental value, I presume. 

TIES COURT: Yes. Thank you for calling the 
443 Court’s attention to that matter. 

MR. BOLOTIN: May I ask one question, Your 
Honor? I assume we are entitled to interest on all these 
items from the dates these payments were made. 

THE COURT: Oh, yes. 

MR. BOLOTIN: Mr. Halper and I agreed on those 
amounts in the last case, and I think we can agree in 
this case also. 

MR. HALPER: Yes. 

MR. BOLOTIN: The only major item I have in mind 
is the general amount for investment of time and effort, 
and inconvenience and so forth. 

THE COURT: May I ask you, where do you set that 
up in your pleadings? If you have that in your theory 
of punitive damages, I have already ruled on that 

MR. BOLOTIN: That comes in the final prayer, the 
over-all prayer, Your Honor. But I think we make spe¬ 
cific reference to that in paragraph 10 of the complaint 
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THE COURT: How is the Court going to fix that? 
The basis of the rescission, of course, is the unwholesome 
condition. If we are going to rescind and try to do equity 
in the matter, I frankly do not see how we can now stop 
and fix an amount for the cause that brought about the 
rescission. 

ME. BOLOTIN: Of course the Court has in mind 
that the people did suffer inconvenience, and there was 
some damage physically and mentally. 

444 THE COURT: Is not the answer to that, that 
you would be expected to move and move immedi¬ 
ately? 

MR. BOLOTIN: I think that it is a matter of damage. 

THE COURT: What do you have to say on that, Mr. 
Halper? 

ME. HALFEB: There is no evidence on that at all; 
no prayer, and no basis. Your Honor. 

THE COURT: I do not see any allegation of it and 
I do not see any proof of it. 

ME. BOLOTIN: The allegation is in paragraph 9, 
Your Honor, the very first part of the paragraph, wherein 
it is alleged that from the date of possession up until 
and including the present time, the plaintiffs expended 
time, effort and suffered personal inconvenience, and so 
forth. That is, they were required to expend their own 
personal labor. 

TELE COURT: But you have not a single line of tes¬ 
timony in that regard as far as I can recall 

ME. HALPER: That is not all, Your Honor. As 
Your Honor has proceeded to cover the items, Your 
Honor has covered every item that has involved any so- 
called unjust enrichment on the defendants. You elimi¬ 
nated the extra vacation because we got no benefit from 
that, and the garden tools because we do not have the 
garden tools— 

THE COURT: Movable property. 

MR. HALPER: You included the fertilizer because 
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it had an effect on how the grass grew. But there 

445 is no unjust enrichment conferred on the defend¬ 
ants because of their personal inconvenience. If 

there had been a suit filed for damages, instead of rescis¬ 
sion, that would be a different matter. 

THE COURT: I don’t think that is a proper element 
to be included in the rescission, and the Court will ac¬ 
cordingly disallow it. 

Now from the sum of damages that has been awarded 
by the Court there should be taken a measure or sum 
for the fair rental value of these premises. 

The only testimony we have with regard to that matter 
has come from the defendants’ side, namely, from Mr. 
Ivey, that in the years 1948 and ’49 a fair rental value 
of these premises would have been $125. He stated and 
testified that the present rental value would be $150, 
which could be created by the expenditure of $700. 

When one considers that as against a purchase of rela¬ 
tively $20,000, an improvement of less than 1 percent 
will produce an increase of 16 percent in rental value, 
the Court is somewhat startled, and fails to find the basis 
for it. 

When asked specifically how much would the fair rental 
Value be for the premises with the inconvenience of those 
who occupied the premises over these years, in view of 
the improper functioning of the toilet facilities and gen¬ 
eral condition of the premises, he gave the testimony of 
$ 100 . 

446 The Court is of the opinion that that is an aver¬ 
age which he probably made from the figure of 

$125 over a long period of time and $150 for a short 
period. 

The Court will make a finding in this particular that 
the fair rental value, from the testimony given, will be 
$75 a month from the date of occupancy. 

Is there any further finding that you gentlemen need, 
on either side t : 
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MB. HALPEB: Now, Your Honor, I made the point, 
I thiTilr in the armament, that the defendant is p-n- 
titled to interest on the rent. 

THE COURT: Well, I am doing this: I am trying 
to work ont as fair and equitably as I can, what the 
rent would be. The item of whether yon could take a 
figure at one point and accrue it with interest, or take 
a figure at another point and add interest to that and 
arrive at a solution, I do not think is entirely practicable. 
We are trying to say in this finding how much should 
these people who occupied this house under these condi¬ 
tions pay as a fair rental figure, and on that the Court 
makes the finding of $75 and will disallow any claim 
or motion for interest 

Is there anything further t 

MB. BOLOTIN: I think the Court has covered every¬ 
thing. 

THE COURT: If there is nothing farther before the 
Court, I am going to ask you gentlemen to draw. 
447 up findings of fact and conclusions of law, and 
present them to me at the earliest opportunity. 

MR. HALPEB: Your Honor, there is one point I did 
not cover. I think that there was some disposition—no, 
I will not put it that way. 

Your Honor will recall that extra lot that was pre¬ 
empted. 

THE COURT: On that point, the Court makes the 
following finding of fact: 

The conditions were such because of the composition of 
this particular lot, which the Health Officer said was ap¬ 
proximately a half an acre, that the area would not afford 
sufficient absorption and that the plaintiffs did contact 
the owners of the adjoining lot and their prior vendors, 
with regard to the same, and called their attention to it 
and then in turn asked them to reply within ten days. 

While it is true that one cannot insist upon a reply 
by making it a condition of the letter, I do think that the 



health condition was such that had it not been acted upon 
promptly, perhaps the occupancy of the house, the benefit 
of whidi the defendants now get by way of rent, would 
not have come to pass. The tank, which was the second 
one, installed by Mr. LaBelle, the Court concludes and 
finds is on the actual land of Colonel Wilkins, and the 
feed lines or disposal lines go over, into the other lot. 

The Court also finds that the only water that 
448 goes in there is the non-toilet water, that is, water 
from the baths, showers, sinks and the like, and if 
this Mr. South produced by the defendants is to be be¬ 
lieved, that is a perfectly natural thing to dump that 
out on the surrounding land and let it flow down the 
surface of the land or within a foot beneath the land, 
and go out into the ditch. If that is the quality of his 
testimony, I think he has solved the problem for us. 
The Court will find that there was no act done which was 
not reasonable under that emergency situation, and that 
the situation, since there is now a rescission, leaves the 
defendants exactly where they were. 

That will be disallowed. 


PUfs. Exhibit No.' 5 

COLONIAL INVESTMENT COMPANY 
Beal Estate 

815-17 Ninth Street, N. W. 

Washington 1, D. C. Republic 6650 
Financing - Management - Sales - Rentals 

Washington, D. C., Nov. 1,1947 . 

Received from CoL Donald J. Wilkins, 3472 Gunston 

Rd. Park Fairfax, Te. 0034, a deposit of--—- 

Dollars (Cash) (Check) to be applied as part payment 
in the purchase of Lots 25 and 26 Wellington Park Es¬ 
tates in Square Washington Ave. with improvements 
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thereon known as_in 

the State of Va. Fairfax County upon the following 
terms of sale: 

(1) Price Seventeen Thousand seven hundred fifty 
Dollars ($17,750). 

(2) .Purchaser agrees to pay Sixty-five hundred Dol¬ 
lars ($6500) cash at the date of conveyance, of which 
sum this deposit shall be a part 

(3) The purchaser is to place or assume at the option 
of the seller a first deed of trust secured on the premises 

of $11,250 Dollars ($11,250) due_19._, 

bearing interest at the rate of 4% per cent per annum, 
payable approx $71.09 mos. inc. principal & int 

(4) For the balance of deferred purchase money 

amounting to_Dollars ($_) 

purchaser is to execute and deliver a second deed of trust 
secured on said premises, to be paid in monthly install¬ 


ments of_:_Dollars 

($-), or more, including interest at the rate 

of_per cent per annum, each installment when so 


paid to be applied, first on the payment of interest on the, 
amount of principal remaining unpaid and the balance 
thereof credited to principal. The garage to be finished 
as a room to include proper shelves, heat, shower stall, 
toilet & lavatory. It is estimated that this will cost 
$2,000. G. E. garbage disposal unit in place of present 
unit. Total cost to taken back as a 2nd trust by the 
seller to be amortized in 60 even mo. payments—bearing 
6 per cent int. 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

(5) The property is sold free of encumbrance, except 
as aforesaid; title is to be good of record, subject, how¬ 
ever, to covenants, conditions and restrictions of record, 
if any, otherwise, the deposit is to be returned and sale 
declared off at the option of the purchaser, unless the 
defects are of such character that they may readily be 



remedied by legal action, but the seller and Agent are 
hereby expressly released from all liability for damages 
by reason of any defect in the title. In case legal steps 
are necessary to perfect the title, such action mast be 
taken promptly by and at the seller’s expense, whereupon 
the time herein specified for foil settlement by the pur¬ 
chaser will thereby be extended for the period necessary 
for such action. 

(6) Sellei agrees to execute and deliver a good and 
sufficient special warranty deed, and to pay for Federal 
revenue stamps on the deed. 

(7) Property is sold and shall be conveyed subject to 
an existing tenancy as follows: Under construction—pos¬ 
session by Dec. 10th 1947. 

Seller agrees to give possession at time of settlement 
If seller shall fail so to do and occupies said property, 
seller shall become and be thereafter a tenant at suffer¬ 
ance of the purchaser, and hereby expressly waives all 
notice to quit provided by law. 

(8) Seller assumes the risk of loss or damage to said 
property by fire or other casualty until the executed deed 
of conveyance is delivered to purchaser, or is recorded 
for him by the Title Company making the settlement 

(9) All notices of violations of Municipal orders or 
requirements noted or issued by any Department of the 
District of Columbia, or actions in any court on account 
thereof, against or affecting the property at the date of 
settlement of this contract, shall be complied with by the 
seller, and the property conveyed free thereof. 

(10) Settlement is to be made at the office of the 
Agent or at the Title Company searching the title, and 
deposit with the Agent or the Title Company of the cash 
payment as aforesaid, the deed of conveyance and such 
other papers as are required by the terms of this con¬ 
tract shall be deemed and construed as a good and suffi¬ 
cient tender of performance of the terms hereof. 

(11) Bents, taxes, water rent, insurance and interest 
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on existing encumbrances, if any, and operating charges 
are to be adjusted to the date of transfer. Taxes, gen¬ 
eral and special, are to be adjusted according to the cer¬ 
tificate of taxes as issued by the Collector of Taxes of the 
District of Columbia, except that assessments for im¬ 
provements completed prior to the date hereof, whether 
assessment therefor has been levied or not, shall be paid 
by the seller or allowance made therefor at the itme of 
transfer. 

483 (12) Examination of title, tax certificate, con¬ 

veyancing, notary fees, State revenue stamps, if 
any, and all recording charges, including those for pur¬ 
chase money trust, if any, are to be at the cost of the 
purchaser who hereby authorizes the undersigned Agent 
to order the examination of title; provided, however, that 
if upon examination the title should be found defective, 
and is not remedied as aforesaid, the seller hereby agrees 
to pay the cost of the examination of the title and also 
to pay the Agent herein the commission hereinafter pro¬ 
vided for just as though the sale had actually been con¬ 
summated and all the terms of this contract complied 
with. 

(13) Within Dec. 10, 1947 days from the date of ac¬ 
ceptance hereof by the seller, or as soon thereafter as a 
report on the title can be secured if promptly ordered, 
and/or survey, if required, the seller and purchaser are 
required and agree to make full settlement in accordance 
with the terms hereof. 

If the purchaser shall fail to make full settlement, the 
deposit herein provided for may be forfeited at the option 
of the seller, in which event the purchaser shall be re¬ 
lieved from further liability hereunder, or, without for¬ 
feiting the deposit, the seller may avail himself of any 
legal or equitable rights and remedies which he may have 
under this contract 

(14) The entire deposit shall be held by Colonial In¬ 
vestment Company, Agent, until settlement hereunder is 



made or until the deposit is forfeited. In the event of 
the forfeiture of the deposit, the Agent shall retain one- 
half thereof as a compensation for his services and shall 
pay to the seller the remaining one-half of the forfeited 
deposit. 

(15) If the property involved in this contract is lo¬ 
cated in a jurisdiction other than the District of Colum¬ 
bia, wherever any reference is made to the District of 
Columbia or any official thereof, the name of the jurisdic¬ 
tion in which property is located and the proper official 
thereof is substituted automatically. If the property is 
serviced by the Washington Suburban Sanitary Commis¬ 
sion, annual benefit charges of said Commission are to be 
adjusted to date of transfer and assumed thereafter by 
purchaser. 

(16) The seller agrees to pay to Colonial Investment 
Company, Agent, the regular rate of commission fixed by 
the Washington Beal Estate Board, the amount of which 
said, commission being hereby assigned to the Agent by 
the seller out of the proceeds , of sale. The party through 
whom settlement hereunder is made is hereby authorized 
and directed to make deduction of the aforesaid commis¬ 
sion from the proceeds of the sale and to make payment 
thereof to said Agent 

(17) The principals to this contract mutually agree 
that it shall be binding upon them, their and each of their 
respective heirs, executors, administrators, successors and 
assigns; that the provisions hereof shall survive the execu¬ 
tion and delivery of the deed aforesaid and shall not be 
merged therein; that this contract contains the final and 
entire agreement between the parties hereto, and that 
they shall not be bound by any terms, conditions, state¬ 
ments, warranties or representations, oral or written, not 

herein contained. Executed in—.—i-- 

House to be finished comparable to C type model home 
on Bolling Boad and to indude same equipment such as 
Venetian blinds, electric stove and refrigerator, Bendix 
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Washing Machine,, lighting fixtures, etc. Sodding, land¬ 
scaping as per sample house. 

Purchaser shall pay all cost incident to the prepara¬ 
tion of trusts, recording release fees, state excise stamps, 
insurance taxes, survey, and other incidental costs to any 
mortgage hereinbefore placed and assumed by the pur¬ 
chaser. 

Colonial Investment Company, Agent 

By- 

We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it to 
be our contract 

/s/ Donald J. Wilkins 

Purchaser 

/s/ Margaret C. Wilkins 

Purchaser 

/s/ Wellington Park Estates, Inc. 

Seller 

By /s/ Nathaniel Taube, Pres. 

Wife of Seller 

Property is to be conveyed in the name of Donald J. & 
Margaret C. Wilkins tenants in the entirety. 

• • • • 

486 Filed Mar 13 1951 Harry M. Hull, Clerk 

Pltfs. Exhibit No. 9 

Colonel Donald J. Wilkins 

366 Washington Ave., Wellington Park Estates 

Fairfax County (Alexandria P. 0.) Virginia 

Improvements to Property 

Landscaping & Upkeep Labor 
Topsoil (Arlington Landscape Co.) 

Top dressing (Link Yeager) 

Plants & bulbs 

Lime, Fertilizer & Weed Killer 


M 


15.00 

20.00 

20.00 

30.00 




Grass Seed 30.00 

Garden Tools (Sears Roebuck—$20.00) 40.00 

Power Mower (C. P. Parker $86.00) 89.00 

Gasoline 8.00 

Japanese Beetle Spray (Organic Chemicals) 2.00 


$504.00 $504.00 

Electric Ontlet in kitchen for appliances 

(C. M. Balser—$3.50) 3.50 

Extra Metal kitchen cabinet 

(James Ruben—$40.40) 40.40 

Electric Clock & Automatic Control for Stove 

(R. S. Leedy—$35) 35.00 

Custom Built Cabinets & shelves in dining area 

& den (A & K Woodworking $100.00-$200.00 300.00 

Flourescent Lighting in dining area 

(C. M. Baker—$16.70) 16.70 

Extra Towel & Clothes Racks 10.00 

Concrete Porch (Pruitt) 100.00 

Roofing Porch & new rainspouts (A. W. Florence) 74.08 

Screening Porch (Kress & Sedwick) 100.41 

Flagstone Patio & Walk & Brick flower boxes 

(Pnritt $261.20 - $150.96) 412.16 

Brick Wall (Oxford Brick $25.00) 62.85 

66-Gallon Electric Water Heater, incL installation 261.94 


Total $1,921.04 
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Pltfs. Exhibit No. 10 

Colonel Donald J. Wilkins 

366 Washington Ave., Wellington Park Estates 

Fairfax County (Alexandria P. O.) Virginia) 


Amount Spent to Repair Defects 

Clean up den & extra bath after workmen. Re¬ 
move trash, shavings, putty, plaster, etc. Scrub 

floor, wash windows_ 

Colonial charged $50.00 for “cleaning” but did 
not clean. Then told owner to have it done and 

Colonial would reimburse. Never paid_ 

Put furnace in Working Order to get more heat & 
hot water. Martin, furnace contractor refused 

to come. (ABC Engineering Co. 43.95)_ 

Cleaning, waxing & polishing floors, bath tub & 

shower stalls after toilets backed up- 

Pumping out Septic tank December 24,1948. (0. 

J. LaBell $35.00)_ 

Counter acting seepage from septic tank & field 
in yard. Repairing damage to sod and filling 
in low spots left by faulty grading (Arlington 
Landscape Co. $15.00—Link Yeager $10) total 

of above _ 

Chemical toilet (Hechinger’s Co. $9.95)_ 

Additional chemical solvent_:_ 

New Septic tank & field (O. J. LaBell—=$100.00 

O. J. LaBell $398.90)__ 

Repairing damage to sod & levelling yard after 
installation of new tank & field_ 


100.00 


500.00 


100.00 


$967.20 
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Pltfs. Exhibit No . 11 

Colonel Donald J. Wilkins 
366 Washington Ave., Wellington Park Estates 
Fairfax County (Alexandria P. 0.) Virginia 
Additional Expenditures—Dec. 31, 1949 to Sept 30, 1950 


AMOUNT SPENT FOR PURCHASE OF PROPERTY 
First Mortgage, Principal & Interest $712.10 


IMPROVEMENTS TO PROPERTY 

Top dressing (Jesse Yeager) 

Plants, seeds & bulbs 
Lime, fertilizer & weed killer 
Garden tools 
Gasoline 

Japanese Beetle Spray (Custom Spraying) 
Gardening, Landscaping - Labor 


TOTAL 


$1,006.10 
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APPELLEES ’ STATEMENT 07 QUESTIONS 

PRESENTED 

In the opinion of the appellees the questions presented 
are: 

1. Whether, in the sale of a dwelling house under 
construction, where the builder-vendor makes representa¬ 
tions to the prospective vendee that the septic tank sew¬ 
age disposal system was being constructed of the very 
finest materials and was guaranteed to function properly 
and furnish the utmost in satisfaction, and would be more 
than adequate for said dwelling, the remedy of the vendee, 
upon discovering that said septic tank system does not 
work properly and requires frequent cleaning and has 
created a health hazard and cannot be made to work prop¬ 
erly because of unsuitable soil conditions, is rescission 
of the contract 

2. Whether a vendee may rescind his contract when it 
is shown that the builder-vendor of a dwelling house knew, 
or should have known, prior to construction thereof that 
the septic tank system installed to service same could not 
function properly because of unsuitable soil conditions, and 
as a result thereof the habitability and enjoyment of said 
premises are materially affected. 

3. Whether a vendee may rescind his contract where 
the builder-vendor knew that other dwellings in the area 
constructed by it were experiencing difficulty with their 
septic tank sewage disposal systems and also knew that 
such systems could not function properly because of un¬ 
suitable soil conditions and such factors were concealed 
from the vendee. 

« 

4. Whether a vendee is guilty of ladies when he re¬ 
mains in possession of such dwelling during which time 
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the vendor has recognized the vendee’s complaints and 
continues to give assurances to the vendee that the de¬ 
fective conditions will be remedied and the vendor has 
lulled vendee into a position of believing that the vendor 
will either correct the defective situation or will join with 
neighboring communities in a sewage disposal system. 

5. Whether a vendee who rescinds a contract for the 
sale of a dwelling house may recover for amounts ex¬ 
pended by him in an effort to meet emergencies resulting 
from an improperly functioning septic tank sewage dis¬ 
posal system which had been represented to him as being 
a properly functioning and adequate system, and also for 
amounts expended by him which enhanced the value of 
the premises. 
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APPELLEES’ COUNTERSTATEMENT OF CASE 

This connterstatement is necessary to supply omissions 
from appellants’ statement of the case and in order to 
present all facts material to a proper consideration of the 
questions presented. For convenience, the parties “will be 
referred to as they appear in the court below and as 
designated by appellants in their statement of the case. 


2 


Plaintiffs contacted defendants in October, 1947, at the 
Wellington Parks subdivision in response to a newspaper 
advertisement (JA 65) and were taken through a model 
home by defendants ’ agent which was completely fur¬ 
nished and equipped, and was represented as being in a 
livable condition (JA 66); that the facilities in the model 
house were demonstrated to plaintiffs as in working con¬ 
dition and actually operating insofar as the heating sys¬ 
tem and toilets were concerned (JA 119); that the sewage 
disposal system in the model house was working prop¬ 
erly and the toilets were operating and the water was 
running (JA 120); defendants’ agent exhibited other 
dwellings to plaintiffs in the subdivision which were al¬ 
most completed and eventually came to the dwelling which 
they contracted to purchase which was in the process of 
construction (JA 66); plaintiffs had several discussions 
with said agent on that occasion and two subsequent 
occasions about the project in general, about the neigh¬ 
borhood, and about the general construction of said dwell¬ 
ing; the agent showed plaintiffs an architect’s drawing 
and a plan of construction and stated that the houses 
were to be of a very high type quality and constructed of 
the finest materials obtainable; he stated that the heat¬ 
ing, water, and septic tank sewage disposal systems would 
be of the very best and of the finest workmanship, and 
that plaintiffs should have no concern or worry about the 
functioning of those systems since they were absolutely 
guaranteed (JA 67, 118); the agent further stated that 
the sewage disposal system was being constructed of the 
very finest materials with the best workmanship and was 
guaranteed to furnish the utmost in satisfaction and would 
be more than adequate for the dwelling (JA 68); in re¬ 
sponse to inquiry concerning the construction of the septic 
tank system, plaintiffs were assured by defendants’ agent 
that it would function in a proper manner (JA 136); 
plaintiffs were newcomers to the area and knew nothing 
about the antecedents or history of the soil or sewage 
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experience in that location (JA 69); they accepted the 
assurances of defendants’ agent and made no independent 
inquiry or investigation about the soil (JA 69.); nothing 
was said about the difficulties with the soil; the plaintiffs 
also accepted the agent’s assurances that the septic tank 
and the sewage system which was being installed in the 
premises was one in which they need never have any 
worry (JA 69); after the three meetings with the ageht 
the plaintiffs met Mr. Ivey, the defendants’ sales man¬ 
ager, who gave the plaintiffs the same assurances as to 
the quality of the workmanship and materials and repre¬ 
sented that the water and the sewage and the septic tank 
systems were more than adequate and that they would 
function properly and that the defendant Colonial Invest¬ 
ment Company would see to it that the plaintiffs had 
complete satisfaction from the premises which they were 
about to purchase and anything connected with it (JA 
72); that thereafter the contract was signed and dated 
November 1, 1947, (JA 69); the contract provided that 
the dwelling plaintiffs purchased would be finished com¬ 
parable to the model house they had inspected (JA 247); 
the day settlement was made the plaintiffs were in¬ 
structed by Colonial Investment Company to meet a Mr. 
Levick at the premises who would go over the property 
with them to see that everything was in good shape and 
in workable order; they were further advised that any 
defects that occurred thereafter should be referred to Mr. 
Levick who would remedy any such trouble (JA 74); 
plaintiffs met with Mr. Levick on the morning of Feb¬ 
ruary 20, 1948, and went over the premises with him; 
he advised plaintiffs that if anything was wrong to bring 
it to his attention immediately and he would see that it 
was corrected (JA 74); plaintiffs moved into the premises 
on February 26, 1948, (JA 136); about two weeks later 
they first experienced trouble with the toilets in that they 
would not flush, would not function properly and over¬ 
flowed (JA 136); this condition was reported to Mr. 
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Levick who stated that since the sod had not been in¬ 
stalled and no grass had grown that the proper condi¬ 
tions did not exist but that the condition wonld be cor¬ 
rected just as soon as the sod was installed and the 
ground graded and grass grown (JA 75, 137); that about 
a month after the plaintiffs moved into the dwelling they 
observed sewage coming to the surface in the back yard, 
and they again reported this condition to Mr. Levick who 
repeated the same assurances that as soon as the sodding 
was completed that this wonld automatically remedy the 
situation (JA 76); that about May 10, 1948, plaintiffs 
discovered that the residue from one of the toilets had 
backed up into the shower stall, and they again made a 
complaint to Mr. Levick who reiterated his assurances 
that the growth of grass would improve the condition 
(JA 77); that the same condition continued and was 
cumulative (JA 138) through the summer and fall of 
1948, becoming increasingly aggravated; plaintiffs were 
again assured by Mr. Levick that since he had a great 
amount of work to do with all the houses it would take 
sometime to get around to repair the floors and the sew¬ 
age systems but that they would be taken care of (JA 
80, 136); plaintiffs contacted Mr. A. H. Levin, the secre¬ 
tary of the defendant Colonial Investment Company, who 
was present at settlement and who had also given assur¬ 
ances as to the integrity of the company and the quality 
of the workmanship and the desire of the defendants to 
see that everything was as represented (JA 81,137), and 
who advised plaintiffs to get in touch with Mr. Levick 
if anything went wrong and that he would take care of 
it and see to it that proper action was taken (JA 142); 
plaintiffs talked to Mr. Levin three or four times and 
were advised by him that the defendants realized the 
grave problem at the subdivision which affected the en¬ 
tire community and that defendants had every desire to 
remedy the situation and to arrive at the proper solu- 



turn; he also advised plaintiffs that the defendants were 
then awaiting completion of a report from the Health 
Department of the State of Virginia and that steps would 
be taken by the defendants to comply with the recom¬ 
mendations of the State Health Department (JA 82); that 
plaintiff Colonel Wilkins, in November, 1948, retained an 
attorney by the name of John F. Coffman, and at the 
latter’s suggestion he telephoned the same Mr. Levin 
from the atotrney’s office informing him that he had re¬ 
tained an attorney to take action; that Mr. Levin’s reply 
to the plaintiff was, “Colonel, don’t do anything drastic. 
We are going to get to the bottom of this situation, and 
after the investigation is completed and we have the rec¬ 
ommendations and study them and find out what is the 
best thing to do, we will do it” (JA 82); Mr. Levin 
pointed out to plaintiffs that their problem was only one 
of the many householders and that defendants were en¬ 
deavoring to treat the thing as a broad problem in the 
entire community; that plaintiffs were satisfied with the 
assurances given by Mr. Levin and did not proceed fur¬ 
ther with legal action at that time (JA 83); plaintiff 
Colonel Wilkins insisted that a conference be held on his 
property and that representatives of the county health 
department and defendant Colonial Investment Company 
attend such meeting in order to observe where the sewage 
was overflowing on the back yard of plaintiffs’ premises 
(JA 83) and to determine what could be done (JA 139); 
defendants delegated Mr. South to represent them at this 
conference which was held at the home of the plaintiffs 
in the first week of December, 1948 (JA 83); it was 
observed at said meeting that the septic tanV system on 
plaintiffs’ premises was not functioning properly, and 
that the toilets would not flush (JA 83); it was also ob¬ 
served that the septic tank system had been installed too 
deep in the ground (JA 83); the defendants’ represents 
live, Mr. South, stated that there was a very difficult soil 
condition in that part of the country which would not 
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readily take sewage and that there was a great deal of 
trouble in the entire area with septic tanks and septic 
fields (JA 84); both Mr. South and Mr. Gibson of the 
County Health Department further stated that it had 
been commonly known for a great period of time that 
there was this impervious soil condition in that part of 
the country and that this difficulty with the septic tanks 
was a very common situation in that area (JA 85); Mr. 
South recommended that while waiting for a determina¬ 
tion of what was to be done for the entire community, 
that plaintiffs should extend a relief line from their septic 
fields out to an adjoining vacant lot which belonged to the 
defendants; Mr. South further advised that this was the 
only means of relief and would be at most a temporary 
expedient (JA 85); approximately six months after this 
conference plaintiffs wrote to defendant Colonial Invest¬ 
ment Company advising them that in view of the said 
recommendations of Mr. South that they proposed to ex¬ 
tend their septic line on to the adjoining vacant property 
owned by said defendant; plaintiffs never received any 
reply from defendant, and about ten days later because 
of the emergency they proceeded to extend their septic 
line into the said vacant lot adjoining their property and 
which line was still present and in use as of the date of 
trial (JA 86); that in December, 1948, there was a com¬ 
plete stoppage of the sanitary facilities on plaintiffs* 
premises and it was necessary to obtain outside help to 
pump out the septic tank for temporary relief of the sit¬ 
uation (JA 87); in January, 1949, it was necessary for 
plaintiffs to purchase a chemical toilet to install in the 
utility room in their home (JA 87); that it was necessary 
for the plaintiff and his family to use this chemical toilet 
the greater part of time during the succeeding months 
which involved going out every other night taking the 
sewage into the woods, digging a hole in the ground and 
emptying the sewage and bringing the bucket back again, 
mixing more chemicals in the bucket (JA 88); this was 
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the procedure which was necessary for the plaintiffs to 
follow in order to make the house, for which they had 
paid approximately $20,000, habitable (JA 88); that the 
freqnent overflowing of the toilet was a source of embar¬ 
rassment and inconvenience and added work and expense 
in cleaning the mgs and floors (JA 141); that in train¬ 
ing the children it was necessary to teach them not to 
flush the toilets (JA 141); in January, 1949, plaintiffs 
and others in the subdivision decided to form an associa¬ 
tion to act collectively to hasten the fulfillment of the 
promises made'by defendants; that the individuals elected 
a board of officers (JA 88); that the representations made 
by the group to defendants included the grievance of the 
plaintiffs’ dwelling (JA 101); the association so formed 
was known as the Wellington Park Property Owners 
Association; the plaintiff Donald 'Wilkins was appointed 
chairman of a special committee to go into the problem 
for which the association had .primarily been formed, :that 
is, the problem of sewage and sewage disposal; that legal 
counsel was retained by the association for the purpose 
of pursuing the problem and bringing to some settlement 
with defendants the sewage problem (JA 100); the de¬ 
fendants also retained attorneys and directed their attor¬ 
neys to enter into negotiations for a settlement of the 
sewage problem with the attorneys for the association; 
these negotiations were begun in February, 1949; that 
officials of the defendant Colonial Investment Company 
and their legal counsel attended meetings with the said 
association in March, 1949; that defendants continued to 
assure plaintiffs of their good will and their recognition 
of the problem and their desire to arrive at a satisfactory 
solution (JA 103); it was proposed that the defendant 
Colonial Investment Company bear the expense of install¬ 
ing a sewer line to run through the Wellington Park sub¬ 
division and to connect with an existing sewage disposal 
plant in Holland Hall Village (JA 103); defendant Colo¬ 
nial Investment Co. requested the association to have a 
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survey made and an estimate prepared and to make them 
a firm proposal of how mnch wonld be involved to install 
the proposed sewer lines; the defendant Colonial Invest¬ 
ment Company specifically requested that this survey take 
into consideration the several vacant lots owned by them 
so that they conld enjoy the benefits of the sewer lines 
for these other properties (JA 104); that the association 
retained Colonel Norcross to conduct such a survey which 
extended over a period of several weeks during the sum¬ 
mer and fall of 1949 (JA 105); that the survey was 
completed and turned over to the defendant Colonial In¬ 
vestment Company and discussions were again resumed 
with a view towards determining the amount of money 
that the defendant Colonial Investment Company would 
expend towards installing a central sewage disposal plant; 
that these negotiations extended through the fall of 1949 
(JA 105); in the meantime the plaintiffs acquired addi¬ 
tional temporary relief in May, 1949, by pumping out the 
septic tank and it was at that time they installed the sec¬ 
ond septic tank field on the property owned by the de¬ 
fendant Colonial Investment Company and adjoining their 
premises (JA 106); plaintiffs were still having trouble 
with the toilets not flushing and sewage coming to the 
surface of the ground in their back yard as of the date 
of trial (JA 106); that this condition cost plaintiffs a 
considerable amount of money and was a tremendous 
cause of concern, worry and anguish; that the raw sewage 
in the back yard deprived plaintiffs of the use of the 
back yard for the children; that as a result of the aggra¬ 
vation caused by said condition Mrs. Wilkins and the chil¬ 
dren were required to stay away for a period of three 
months to get relief (JA 109); that with regard to the 
said septic line on the vacant lot adjoining plaintiffs’ 
premises there is a disagreeable situation existing as of 
the date of trial consisting of a pool of between ten and 
twenty gallons of sewage that has come to the surface 
and which is covered with a scum and gives off a dis- 





agreeable odor. (JA 114); that plaintiffs have actually 
never arrived at a conclusion that defendant Colonial 
Investment Company would do nothing to correct the sit- 
nation (JA 121); plaintiffs relied npon the statements 
of defendants’ agent that the septic system would func¬ 
tion properly and would be adequate (JA 132); the wit¬ 
ness Weston testified that a septic tank device is a closed 
system of sewage disposal consisting of a concrete vault 
or tank in which the sewage is conveyed by pipe from 
the house. From the tank the sewage is discharged into 
a small distribution box or directly into lines that project 
in various directions from the distribution box, and tend 
to spill the sewage into the subsoil, and depending upon 
the subsoil to take up the sewage and also depending 
upon transpiration, which is evaporation by air, by vege¬ 
tation, to take care of the rest of the liquids (JA 21, 22); 
that this Mr. Weston in October, 1948, conducted a sur¬ 
vey of the insanitary sewage disposal condition existing 
at the Wellington Park Estates subdivision including the 
dwelling of the plaintiffs at said subdivision; (JA 21); 
that the survey disclosed that the soil was unsuitable for 
septic system functioning because of its tight composition 
and high underground water table (JA 23); the soil exist¬ 
ing on the plaintiffs’ property and in the entire area is 
a very tight, hardpan day soil; according to the geologists 
the soil has not changed during the past five thousand 
years (JA 25); it was agreed by all the expert witnesses 
that the septic tank system on plaintiffs’ property could 
not function properly because of the composition of the 
soil (JA 27, 55, 98, 155); one witness stated that the soil 
was a very was a very tight, hardpan day known as Pa- 
topoco Clay (JA 25); another witness stated it was the 
tightest kind of brick-day (JA 54); and another witness 
testified that the soil was almost rock-like day and as he 
dug into the ground the soil came out like chips or flakes 
of rock (JA 94); the septic tank was also installed too 
deep in the ground of plaintiff’s property to function 
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properly even if the soil had been suitable (JA 27); it 
is undisputed that sewage was spilling on the top of 
the ground up to the time of trial (JA 27); that there 
was sewage spilling on the ground on October, 1948 
(JA 26); that the exposed effluent and sewage has a 
definite effect on the health of the entire neighborhood 
and is especially dangerous from the standpoint of the 
diseases spread by sewage (JA 33); a sanitation ordi¬ 
nance of Fairfax County required that before starting a 
new subdivision or development that plans and specifica¬ 
tions of the sewer system or type of sewage disposal to 
be used be submitted and approved by the health officer 
or sanitation officer of Fairfax County; that nothing in 
the files of the County Health Department could be found 
to indicate that defendants had submitted such plans (JA 
34); that a permit was issued to defendants to install a 
septic tank system on the Wilkins property and that the 
system which was actually installed in the property was 
not put in according to the permit (JA 38); that if a 
septic tank system is installed correctly in suitable soil 
the amount of rain would have no effect on the system 
whatsoever (JA 43); that the soil was of such a nature 
that it was possible to determine without a test that it 
would be impossible to put a septic tank system into 
the soil successfully (JA 55); the location of the plain¬ 
tiffs’ property at the far northern end of the subdivision 
is such that would require a disposal line serving it to 
pass entirely through the rest of the community; it is 
customary to test soil to determine its porosity, and 
mandatory to do so in many subdivisions; that a sewage 
disposal system cannot be adequately designed unless it 
is determined whether the soil is capable of taking care 
of the effluent; that there are regular prescribed standard 
tests published for that purpose (JA 59); the test is so 
simple that a layman could perform a test and obtain an 
answer (JA 59); sewage had been deposited on the sur- 



face of the ground in the fall of 1949, on plaintiffs* prop¬ 
erty which had a bad odor (JA 62); that sewage has 
overflowed into the streets, over front lawns and rear lawns 
and has created a serious situation (JA 64); the witness 
Ivey testified in behalf of defendants that he. was in 
charge of sales for the entire subdivision; that he had 
several conversations with the plaintiffs at the time they 
purchased the dwelling and told them that in his opinion 
plaintiffs could expect the heating system and everything 
else about the house to work (JA 157); he stated to plain¬ 
tiffs that in his opinion the septic tank system would work 
(JA 160); that he had assured plaintiffs that if any ad¬ 
justments or corrections were needed that they would be 
performed by defendants and that he had authority to 
give such assurances (JA 165); that he had sold between 
20 and 25 dwellings before he sold the house to the 
plaintiffs and that he had received knowledge concerning 
the improperly functioning septic tank systems and that 
the condition became prevalent over a period of time 
(JA 166); that several complaints about septic tanks were 
made and that the defendants did make some efforts to 
correct them and were very much concerned about the 
entire situation (JA 167); that the officers of Colonial 
Investment Company are the same as that of the Welling¬ 
ton Park Estates, Inc.; the witness Ivey was employed 
by defendant Colonial Investment Company (JA 168); 
that defendants gave assurances to all purchasers that in 
the event certain things didn’t work that measures would 
be taken to correct them (JA 169); that in many of these 
cases the assurances were fulfilled (JA 170). Permits 
to builders to install septic tank systems wore issued by 
the County authorities as a routine matter (JA 197); 
and it was not the custom of the Health Department at 
that time to make or require percolation tests (JA 197); 
that the described condition has created an unsanitary 
situation at Wellington Park Estates (JA 188); that 
the defendants were advised by the sanitation officer of 
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the Fairfax County Health Department before they began 
construction of the subdivision *fchat the soil in the "whole 
area was tight and not suitable for septic tank function¬ 
ing (JA 224). 

SUMMARY OF ARGUMENT 

i 

. . : .1 ‘ 

1. The findings of the trial court have ample support 

in the evidence and accordingly should not be . disturbed. 

* 

2. Statements, made by the defendants that the septic 
tank sewage disposal system would be properly con¬ 
structed and of good materials, and would be adequate 
and function properly are statements of fact, and if false, 
support an action for rescission. 

3. Plaintiffs are not barred by laches if the wrong¬ 
doer has recognized plaintiffs’ rights and if the delay is 
occasioned by the wrongdoers’ continuing promises to cor¬ 
rect the defective conditions. 

4. It was proper to admit evidence of soil tests in 
order to show that soil was unsuitable for septic tank 
system functioning. 

5. Sale of a dwelling house carries with it an implied 
warranty that it is fit for the purpose for which it is 
intended. 

6. Failure of consideration in a material respect con¬ 
stitutes ground for rescission. Plaintiffs bargained for 
a dwelling with appropriate and proper sanitary and 
sewage disposal facilities, and not having received them, 
they failed to receive that for which they bargained. 

7. Finding of trial court that the amounts expended 
by plaintiffs to improve the property enhanced its value 
has ample support in the testimony and should not be 
disturbed. 
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8. Plaintiffs may recover for moneys expended by 
them in an effort to alleviate the condition which resulted 
from an improperly functioning septic tank sewage dis¬ 
posal system which had been represented to them as 


9. The finding of the trial court of the allowance to 
defendants for the rental value has ample support in the 
testimony and should not be disturbed 


1. The Findings of the Trial Court Have Ample Sup¬ 
port in the Evidence and Accordingly Should Hot Be Dis¬ 
turbed 

Reference to the testimony in the Joint Appendix and 
to the Appellees’ Counterstatement of Case will show 
that the findings of the trial court have been amply 
supported by the evidence. In view of the rule stated 
by this court in several recent cases, and since it cannot 
be said that such findings are clearly erroneous, then 
they should not be disturbed 


Tank Sewage Disposal System Would Be Properly Con¬ 
structed and of Good Materials, and Would Be Adequate 
and Function Properly Are Statements of Fact, and If 
False, Support An Action for Rescission. 

Appellants argue that the representations made in the 
present case cannot form the basis for rescission of the 
contract The gravamen of appellants’ argument is that 
these representations are not of a material fact and there¬ 
fore not actionable. We accordingly address our argu¬ 
ment to that point It is not necessary for us to estab¬ 
lish that the representations of the defendants were made 
with fraudulent intent It is only necessary that we show* 
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such statements are false. Turner v. Brewer, et al., 54 
App. D. C. 363, 298 Fed. 685, Seek v. Harris, et aL, 76 
U. S. App. D. C. 404,132 Fed. (2d) 19. 

The representations made by the defendants’ agents to 
plaintiffs concerning the adequacy of the sewage disposal 
system were made under conditions which show that they 
were to be treated as an immediate factor inducing action. 
This Court recently stated in the case of McNdbb v. 
Thomas, et al., No. 10761, decided on May 3,1951, that: 

“• • • a statement * * * when ‘made under con¬ 
ditions which show that it was intended’ by one ut¬ 
tering it ‘to be treated as an immediate factor in¬ 
ducing action, and was made with knowledge that it 
would be accepted as a basis of action, instead of a 
mere element to be investigated before action, • • • 
becomes for all practical purposes a statement of 
fact’ ” 

The inquiry of the plaintiffs as to the septic tank sewage 
disposal system related to a matter inherently connected 
with the matter of consideration and the basic enjoyment 
of the premises. The statements made by the defendants’ 
agents concerning the septic tank system were for the 
express purpose of inducing plaintiffs to purchase the 
property. 

Defendants’ agent represented to the plaintiffs and 
assured them that the sewage disposal system to be 
erected on their property would be adequate and would 
function properly. These statements were made although 
the defendants knew that the soil was unsuitable for the 
proper functioning of septic tank systems and that other 
dwellings in the area were then having difficulty with such 
systems. There was nothing to put the plaintiffs upon 
notice that the septic tank system would not function 
properly; neither was the defect such as was open to the 
observation of plaintiffs. They had been shown the model 
home and the facilities of that home were functioning 
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properly. We believe the present case should be gov¬ 
erned by the principles laid down in Turner v. Brewer, 
supra, Seek v. Harris, supra, Smith v. O'Connor, 66 App. 
D. C. 367, 88 Fed. (2d) 749, Goldsten, et al. v. Burka, 43 
At Rep. (2d) 712, and McNdbb v. Thomas, et aL, supra. 

3. Plaintiffs Are Not Barred by Laches If the Wrong¬ 
doer Has Recognized Plaintiffs* Rights and If the Delay 
Is Occasioned by the Wrongdoers* Continuing Promises to 
Correct the Defective Conditions. 

It will be observed from the uncontroverted testimony 
that the delay in this case was caused by defendants’ 
own actions. The defendants acknowledged immediately 
the defective condition reported to them by plaintiffs and 
continuously assured plaintiffs that they were seeking 
a remedy and that the matter would be taken care of. 
The testimony shows that the plaintiffs consulted an 
attorney in December, 1948, but that one of the officials 
of the defendant Colonial Investment Company urged 
plaintiffs not to take any legal action, and assured them 
that steps were being taken to correct the defective 
condition. The plaintiffs were lulled into believing that 
the defendants would either correct the condition on their 
property or correct the condition for the entire sub¬ 
division. 

The delay in bringing the present suit was induced by 
defendants’ own actions. The grievances which form the 
basis of the present action were well known to the de¬ 
fendants from their very inception. The application of 
the doctrine of laches is controlled by equitable consider¬ 
ations and should not be used in the present case to de¬ 
feat justice. 
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4. It Was Proper to Admit Evidence of Soil Tests in 
Order to Show That Soil Was Unsuitable for Septic Tank 
System Functioning. 

We submit it was proper to permit testimony of soil 
tests which were made after the consummation of the 
sale. The purpose of this testimony was to show, first, 
that the soil was unsuitable for septic tank functioning, 
and secondly, defendants’ knowledge of such factors. We 
have already shown that the defendants concealed these 
facts from the plaintiffs. The defendants admit they 
made no tests to determine the suitability of the soil 
prior to the time they began construction. Whether the 
defendants are guilty of gross negligence in constructing 
dwellings with septic tank systems after they were in¬ 
formed of the unsuitable soil conditions or whether such 
conduct is active fraud is not important to the present 
issues. The plaintiffs are entitled under either theory 
to prevail in an action of rescission. The testimony con¬ 
cerning the soil went to the very basis and foundation of 
this entire proceeding. Obviously, if the septic sys¬ 
tem cannot be made to function properly because of un¬ 
suitable soil conditions then there has been at least a 
failure of consideration in a material respect and the 
plaintiffs would be entitled to rescission on that ground. 

5. Sale of a Dwelling House Carries With It An Im¬ 
plied Warranty That It Is Fit for the Purpose for Which 
It Is Intended. 

6. Failure of Consideration In a Material Respect Con¬ 
stitutes Ground for Rescission. Plaintiffs Bargained for 
a Dwelling With Appropriate and Proper Sanitary and 
Sewage Disposal Facilities, and Hot Having Received 
Them, They Failed to Receive That for Which They 
Bargained. 

The defendants sold this dwelling for a specific pur¬ 
pose, namely human occupancy. The plaintiffs bargained' 




the Testimony and Should Not Be Distorted. 

The defendants argue that the conversion of a garage 
into additional living quarters at a cost of '$2,692180 does 
not enhance the valne of the premises. We cannot agree 
with such an argument. The evidence shows that plain¬ 
tiffs contracted with defendants to convert a garage into 
an additional room and toilet This was done according 
to contract and there is no escape from the conclusion 
but that the premises were enhanced in value by that 
action. The court specifically found from the testimony 
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that the premises were enhanced in value because of the 
additional room provided by the conversion. Defend¬ 
ants also argue that it was improper to make allowances 
for such items as garden tools, power mower, gasoline, 
etc. It will be. noted in the trial court’s decision, that 
such items were expressly excluded (JA 229). It will 
also be noted in the trial court’s decision that the amount 
of damages was limited to those items which enhanced 
the value of the premises (JA 233). The trial court also 
allowed such items that were expended for the relief 
sought by plaintiffs from conditions caused by the im¬ 
properly functioning septic tank sewage disposal system. 
We contend that it was proper for the court to allow 
these items. The finding of the trial court with reference 
to the allowance made to plaintiffs has ample support in 
the testimony and should not be disturbed. 

Defendants argue that they are entitled to interest on 
the fair rental value of the property during plaintiff’s 
occupancy. In arriving at a figure for fair rental value, 
the trial court took all factors into consideration and 
made an express finding that $75 a month without interest 
would be a fair and reasonable amount. That figure was 
arrived at in'lieu of taking a different figure and adding 
interest. In any event, it was the intention of the trial 
court to have the amount of $75 a month as an all-inclu¬ 
sive sum of the fair rental value. (JA 242). 

Defendants also argue that they are entitled to interest 
on the fair rental value for the use of the adjoining lot 
which was preempted by the plaintiffs for use as an ex¬ 
tension of the second septic tank field. There is no testi¬ 
mony in the record as to any fair market value for the 
use of this lot The testimony of the defendants is con¬ 
fined to the value of the lot, but does not go into the 
value for its use. (JA 163). 





CONCLUSION 


The trial judge has given consideration to all of the 
testimony and has resolved the issues in favor of plain¬ 
tiffs. To a great extent the testimony submitted by the 
plaintiffs is uncontroverted. The defendants offered no 
testimony .whatsoever to dispute or contradict the charges 
of misrepresentation and concealment, or to refute the 
testimony that a septic tank could not function properly 
on the plaintiffs’ premises because of the factors deline¬ 
ated in plaintiffs’ case. 

Accordingly, we submit that the judgment of the trial 
court should be affirmed. 




